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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 101 
(T.D. 89-63) 


CHANGE IN CUSTOMS SERVICE FIELD ORGANIZA- 
TION—FRONT ROYAL, VIRGINIA (VIRGINIA INLAND 
PORT) 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to es- 
tablish a new port of entry to be known as the Virginia Inland Port 
(VIP) near Front Royal in the Norfolk, Virginia, Customs District of 
the Southeast Region. The change is part of a Customs continuing 
program to obtain more efficient use of its personnel, facilities, and 
resources, and to provide better service to carriers, importers, and 
the public. 


EFFECTIVE DATE: July 27, 1989. 


FOR FURTHER INFORMATION CONTACT: Joseph E. O’Gorman, 
Office of Inspection and Control (202-566-8157). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of Customs continuing program to obtain more efficient 
use of its personnel, facilities and resources, and to provide better 
service to carriers, importers, and the public, Customs published a 
notice in the Federal Register on March 22, 1989 (54 FR 11742) pro- 
posing to amend § 101.3, Customs Regulations (19 CFR 101.3), to 
change the Customs field organization by establishing a new Cus- 
toms port of entry at the Virginia Inland Port (VIP) near Front 
Royal, Virginia, in the Norfolk, Virginia, Customs District, South- 
east Region. 
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Discussion OF COMMENTS 


Four comments were received in response to the Federal Register 
notice. Two commenters supported the proposal, but wanted the 
limits of the proposed port of entry to be expanded, one asking that 
the Winchester Regional Airport be included within the port limits, 
the other that an International Port Center being developed adja- 
cent to the VIP location be included. It has been decided that these 
proposed expansions should not be approved at this time. This deci- 
sion may be subject to reevaluation later, particularly if growing 
workload requirements make the suggested changes desirable. 

Two commenters opposed the proposal. One questioned the basis 
for the finding that the VIP would meet the minimum annual for- 
mal entry workload to qualify for port of entry status. The other 
commenter essentially raised the following points against granting 
Customs port of entry status: current activity does not warrant it; it 
violates Customs stated intention to reduce ports of entry nation- 
wide; and it is contrary to Customs efforts to have all cargo cleared 
at the first port of arrival. In this latter regard, it is specifically as- 
serted that the proposed port designation is inconsistent with the 
PAIRED program (“Port of Arrival Immediate Release and Enforce- 
ment Determination” System), which allows an importer or broker 
to make entry at the destination port with examination and release 
at the initial port of arrival. This commenter also asked what the 
cost will be to establish Customs processing services at the VIP, 
whether this will have an impact on service levels at other loca- 
tions, and whether similar locations on the East Coast have been 
considered for inland port status. 

The workload projection for the VIP was provided by the Virginia 
Port Authority (VPA), which indicated that the annual formal en- 
try count will be approximately 3000. The VPA established this pro- 
jection on the basis of customer contacts to identify work that 
would be processed at the port. 

Generally, Customs bases a decision to establish a port of entry 
on both existing and potential workload. But at locations where 
Customs services are not currently available, the decision must, of 
course, be made solely on the basis of the potential work volume. 
Customs practice, then, is to accommodate those communities that 
demonstrate that the criteria for port designation have been, or are 
very likely to be met if resources are available. As observed, this po- 
tential has been clearly demonstrated to be approximately 3000 for- 
mal entries per year. The PAIRED program, as noted above, allows 
entries to be made at the port of destination, and it calls for compli- 
ance inspections to be performed there. In this connection, the es- 
tablishment of port status at the VIP will permit local importers to 
conduct business directly with Customs, and importers taking deliv- 
ery further down the transportation chain will first be able to have 
their goods processed by Customs at the VIP, which would, in either 
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case, be, for Customs purposes, the port of destination. No other 
comparable communities have requested Customs services along 
these lines. 

In order to provide the necessary service levels at the VIP, a port 
director will be assigned there. The assignment of a port director at 
this location, however, will not result in service reductions at other 
locations. 

Therefore, after further review of the matter, Customs has deter- 
mined that it is in the public interest to establish a Customs port of 
entry at the VIP near Front Royal, Virginia. 


GEOGRAPHICAL DESCRIPTION 


The geographical limits of the VIP will specifically be defined by 
the metes and bounds of the VIP of the Virginia Port Authority, lo- 
cated near Front Royal, Warren County, Virginia, on U.S. Route 
340 and 522. 


AUTHORITY 


This change is made under the authority vested in the President 
by §1 of the Act of August 1, 1914, 38 Stat. 623, as amended (19 
U.S.C. 2), and delegated to the Secretary of the Treasury by E.O. 
10289, September 17, 1951 (3 CFR 1949-1953 Comp., Ch. ID), and 
pursuant to the authority provided by Treasury Department Order 
No. 1010-5 (47 FR 2449). 


EXeEcuTIvE OrpEerR 12291 anp RecuLatory Fiexipiuiry Act 


Because this document is related to agency management and or- 
ganization, it is not subject to E.O. 12291. Accordingly, a regulatory 
impact analysis and the review prescribed by that E.O. are not re- 
quired. Although Customs solicited public comments, no notice of 
proposed rulemaking was required pursuant to 5 U.S.C. 553(a)\(2). 
Accordingly, this document is not subject to the Regulatory Flexibil- 
ity Act (5 U.S.C. 601 et seq.). 

Customs routinely establishes and expands Customs ports of en- 
try throughout the U.S. to accommodate the volume of Customs-re- 
lated activity in various parts of the country. Although the proposal 
may have a limited effect upon some small entities in the area af- 
fected, it is not expected to be significant because establishing and 
expanding port limits at Customs ports of entry in other areas has 
not had a significant economic impact upon a substantial number of 
small entities to the extent contemplated by the Act. Nor is it ex- 

to impose, or otherwise cause, a significant increase in the 
reporting, recordkeeping, or other compliance burdens on a sub- 
stantial number of small entities. 
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DraFTING INFORMATION 


The principal author of this document was Russell Berger, Regu- 
lations and Disclosure Law Branch, Office of Regulations and Rul- 
ings, U.S. Customs Service. However, personnel from other offices 
participated in its development. 


List or Supsects In 19 CFR Part 101 

Customs duties and inspection, Exports, Imports, Organization 

and functions (Government agencies). 
AMENDMENTS TO THE REGULATIONS 

Part 101, Customs Regulations (19 CFR 101) is amended as set 

forth below. 
PART 101—GENERAL PROVISIONS 
1. The authority citation for Part 101 continues to read as follows: 


Authority: 5 U.S.C. 2, 66, 1202 (General Note 8, Harmonized Tariff 
Schedule of the United States), 1624; Reorganization Plan 1 of 1965; 
3 CFR 1965 Supp. 


2. The list of Customs regions, districts, and ports of entry in 
§ 101.3(b), Customs Regulations (19 CFR 101.3(b)), is amended by in- 
serting in appropriate alphabetical order “Front Royal, Va., as de- 
scribed in T.D. 89-63.” in the column headed, “Ports of entry” in 


the Norfolk, Virginia, District of the Southeast Region. 
WILLIAM VON Raa, 
Commissioner of Customs. 


Approved: June 22, 1989. 
SALVATORE R. MARTOCHE, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 27, 1989 (54 FR 26956)] 


(T.D. 89-64) 
COMMERCIAL GAUGER APPROVAL 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of approval of a commercial gauger. 


SUMMARY: Pursuant to § 151.13 of the Customs Regulations (19 
CFR 151.13), Sabine Surveyors, 9509 Highway 69, Port Arthur, Tex- 
as, 77640 applied to Customs for approval to gauge imported petro- 
leum and petroleum products. Customs has determined that Sabine 
meets all of the requirements for approval as a commercial gauger. 
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In accordance with § 151.13(e) of the Customs Regulations, Sabine 
Surveyors, Inc., is hereby granted approval to gauge the products 
named above in all Customs districts. 

EFFECTIVE DATE: June 30, 1989. 

FOR FURTHER INFORMATION CONTACT: Donald A. Cousins, 
Office of Laboratories and Scientific Services, U.S. Customs Service, 
1301 Constitution Avenue, NW, Washington, D.C. 20229 
(202-566-2446) 


Dated: June 23, 1989. 
JOHN B. O’LoucHLIN, 
Director, 
Office of Laboratories and Scientific Service. 


[Published in the Federal Register, June 30, 1989 (54 FR 27791)] 


ERRATUM 


(T.D. 89-54) 
SYNOPSES OF DRAWBACK DECISIONS 


In Customs BuLLeTIn, Vol. 23, No. 20, dated May 17, 1989, in T.D. 
89-54(J), on page 21, line 26, the name of the company should be 
corrected to read “Globe Metallurgical, Inc.” 








U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., June 26, 1989. 
The following are decisions of the United States Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 89-60) 


Carriers: The applicability cf the coastwise laws to the use of a for- 
eign-flag vessel as a floating exhibition. 


Date: December 28, 1988 

File: HQ 109790 

VES-3-04 CO:R:P:C 109790 PH 
Category: Carriers 


Mr. Lars T. NyBerG, VICE PRESIDENT 

Mr. J. D. NIELSEN, GENERAL MANAGER, OPERATIONS 
Maersk, INc. 

1667 K Street, NW., Suite 350 

Washington, D.C. 20006 


Re: Applicability of the coastwise laws to the use of a foreign-flag 
vessel as a floating exhibition. 


Dear Messrs. NYBERG AND NIELSEN: 

This is in response to your letters of August 5 and i8, 1988, in 
which you request a ruling on the applicability of the coastwise 
laws to the use of a foreign-flag vessel as a floating exhibition. 
Facts: 

You state that one of your clients is planning to use a foreign-flag 
vessel to carry exhibition materials for use in a flating exhibition, 
on the vessel, in United States ports on the east and west coasts 
from Chicago, Illinois, to Seattle, Washington. You state that the 
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exhibition materials would be received by your client in Chicago 
from firms which contracted to have their products exhibited. The 
materials would be loaded onto the vessel and the vessel would pro- 
ceed on the voyage, exhibiting the materials at various United 
States ports on board the vessel. 

When the exhibition tour is completed, in Seattle, you are consid- 
ering two possible methods of returning the materials to Chicago. 
One possibility would be to discharge the materials in Seattle and 
return them by land transport to Chicago. The other possibility 
would be to continue the transportation of the materials to Vancou- 
ver, British Columbia, Canada, where they would be discharged 
from the vessel and shipped by land transport to Chicago. 

You also ask about the applicability of the coastwise laws to the 
use of the vessel to exhibit materials on its return voyage to Chica- 
go. In this case, the exhibition materials would be received by your 
client in Chicago from firms which contracted to have their prod- 
ucts exhibited. The materials would be shipped by land transport to 
Vancouver and laden onto the vessel for exhibition on its return 
voyage to Chicago. In Chicago, the materials would be returned to 
the same terminal where the material was originally received. 


Issues: 


(1) May a foreign-flag vessel lade in Chicago materials to be ex- 
hibited on the vessel, visit ports on the United States east and west 
coasts where the materials are exhibited on the vessel, and unlade 
the materials in Seattle for return, by land transport, to Chicago? 

(2) May a foreign-flag vessel lade in Chicago materials to be ex- 
hibited on the vessel, visit ports on the United States east and west 
coasts where the materials are exhibited on the vessel, and unlade 
the materials in Vancouver for return, by land transport, to 
Chicago? 

(3) May a foreign-flag vessel lade in Vancouver materials to be ex- 
hibited on the vessel, which materials were shipped by land trans- 
port from Chicago to Vancouver, visit ports on the United States 
west and east coasts where the materials are exhibited on the ves- 
sel, and unlade the materials in Chicago at the same terminal from 
which the materials were shipped to Vancouver? 


Law and Analysis: 


Section 27 of the Act of June 5, 1920, as amended (41 Stat. 999; 46 
U.S.C. App. 883, often called the Jones Act), provides that: 


No merchandise shall be transported by water, or by land and 
water, on penalty of forfeiture of the merchandise (or a moneta- 
ry amount up to the value thereof as determined by the Secre- 

of the asury, or the actual cost of the transportation, 
whichever is greater, to be recovered from any consignor, seller, 
owner, importer, consignee, agent, or other person or persons so 
transporting or causing said merchandise to be transported), be- 
tween points in the United States * * * embraced within the 
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coastwise laws, either directly or via a foreign port, or for any 
joe of the transportation, in any other vessel than a vessel 

uilt in and documented under the laws of the United States 
and owned by persons who are citizens of the United States 


In our interpretation of this statute, we have long held that to 
have a transportation between coastwise points in a vessel within 
the meaning of section 883, there must be a lading of merchandise 
into the vessel at one coastwise point and an unlading of the mer- 
chandise at a second coastwise point. In this case, that would be so 
of the situation in which the exhibition materials are laden in the 
vessel in Chicago and transported, via exhibition sites on the Unit- 
ed States east and west coasts where the materials remain on the 
vessel, to Seattle where they are unladen from the vessel and re- 
turned by land transport to Chicago. Since the vessel providing this 
transportation would be a foreign-flag vessel, this transportation 
would be prohibited by section 883. 

In the second situation, the exhibition materials would be laden 
in the vessel in Chicago and transported, via exhibition sites on the 
United States east and west coasts where the materials remain on 
the vessel, to Vancouver where they are unladen from the vessel 
and returned by land transport to Chicago. Thus, the exhibition 
materials would be laden at one coastwise-point, transported on the 
vessel to a foreign (non-coastwise) point where they would be un- 
laden, and transported by land transport back to the coastwise 
point where the materials were originally laden on the vessel. Such 
transportation in a foreign-flag vessel would not violate 46 U.S.C. 
App. 883, under our current interpretations thereof (see discussion 
of the Shipbuilders Council of America, et al v. United States case 
below), assuming that the exhibition materials were laden in the 
vessel in Chicago and unladen from the land transport carriers in 
Chicago at the same point and that the exhibition materials were 
not unladen from the vessel at any coastwise point after their lad- 
ing in Chicago. 

The third situation is, essentially, the reverse of the second situa- 
tion. The exhibition materials would be transported by land trans- 
port from Chicago to Vancouver and there laden on the vessel for 
transportation, via exhibition sites on the United States west and 
east coasts where the materials remain on the vessel, to Chicago 
where they are unladen from the vessel. Such transportation in a 
foreign-flag vessel also would not violate 46 U.S.C. App. 883, under 
our current interpretations thereof (see discussion of the 
Shipbuilders Council of America, et al. v. United States case below), 
assuming that the point in Chicago from which the exhibition 
materials were transported by land transport was the same point at 
which the materials were unladen from the vessel after their trans- 
portation by vessel from Vancouver and that the exhibition materi- 
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als were not unladen from the vessel at any coastwise point before 
their unlading in Chicago. 

Although, as indicated above, it is currently the position of the 
Customs Service that to have transportation between coastwise 
points in a vessel within the meaning of 46 U.S.C. App. 883, there 
must be a lading of merchandise into the vessel at one coastwise 
point and an unlading of the merchandise at a second coastwise 
point, you should be aware that there is a now a case before the 
United States Court of Appeals for the District of Columbia Circuit 
which could result in a change to this position with regard to some 
transportation operations. This case is the appeal of Shipbuilders 
Council of America, et al v. United States, Civil Action No. 87-0972 
(D.D.C. January 13, 1988, Judge George H. Revercomb presiding). In 
the District Court case (copies of Judge Revercomb’s Order and the 
transcript of the “RULING OF COURT” enclosed), Judge 
Revercomb concluded that: 

[The carriage of an oil drilling rig by barge from a point in the 
territorial waters of the United States to a point at a United 
States shipyard for repairs constitutes the transportation of 
merchandise between points in the United States within the 
meaning of 46 U.S.C. [App.] sec. 883, notwithstanding that the 
rig remains on board the barge while undergoing repair and is 
ultimately unladen at the same point at which it was laden. 


Judge Revercomb ordered, among other things, that: 


[T]he U.S. Customs Service shall issue no further ruling incon- 
sistent with the foregoing declaration and shall, to the extent it 
deems appropriate, advise those likely to act in reliance upon 
- prior inconsistent rulings that such rulings are no longer 
effective. 


In his comments, reported in the “RULING OF COURT” tran- 
script, on this case, Judge Revercomb stated: 


But my main problem * * * is that the purpose of the move- 
ment of the merchandise, the oil rig, was to deliver it from one 
point to the other, and leaving the rig on the barge to effect the 
repairs accomplishes the same thing as unloading it, when you 
think of it in terms of delivering the merchandise. 


Based on Judge Revercomb’s comments, we believe that this deci- 
sion, if upheld on appeal, could result in an interpretation of 46 
U.S.C. App. 883 under which the restrictions in section 883 would 
be made applicable to the movement in a vessel of merchandise 
from one coastwise point to another such point, even though the 
merchandise was not unladen from the vessel at the second coast- 
wise point, if “the purpose of the movement of the merchandise 
* * * was to deliver it from one point to the other, and leaving [the 
merchandise] on the [vessel] * * * accomplishes the same thing as 
unloading it * * *.” (Quoted material from “RULING OF COURT.”) 
Such an interpretation of section 883 could result in the use of a 
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foreign-flag vessel such as that proposed by your client (i.e., to move 
exhibition materials from one coastwise exhibition site to another) 
being prohibited even though the exhibition materials are not un- 
laden from the vessel at the exhibition sites. This is so because “the 
purpose of the movement of the merchandise [i.e., the exhibition 
materials] * * * [would be] to deliver [them] from one point to the 
other, and leaving [the exhibition materials] on the [vessel] * * * ac- 
complishes the same thing as unloading [them] * * *.” (Quoted ma- 
terial from “RULING OF COURT,” see above.) 

As we are sure you are aware, in addition to the coastwise laws, 
there are a number of Customs laws and regulations which could 
have an impact on the operation proposed by your client. We are 
enclosing copies of two ruling letters, dated March 14 and June 19, 
1986 (File: 108191 and 108415, respectively), concerning a proposal 
similar to that proposed by your client. These letters should give 
you a general idea of the laws and regulations involved. If you have 
any further questions on this or any other matter within our juris- 
diction or field of expertise, please do not hesitate to call on us. 
Holdings: 

(1) A foreign-flag vessel which lades in Chicago materials to be ex- 
hibited on the vessel and visits ports on the United States east and 
west coasts where the materials are exhibited on the vessel would 
be prohibited by 46 U.S.C. App. 883 from unlading the materials in 
Seattle for return, by land transport, to Chicago. 

(2) A foreign-flag vessel would not be prohibited by 46 U.S.C. App. 
883, as that law is currently interpreted by the Customs Service, 
from lading in Chicago materials to be exhibited on the vessel, visit- 
ing ports on the United States east and west coasts where the 
materials are exhibited on the vessel, and unlading the materials in 
Vancouver for return, by land transport, to Chicago, provided that 
the exhibition materials were laden in the vessel in Chicago and un- 
laden from the land transport carriers in Chicago at the same point 
and that the exhibition materials were not — from the vessel 
at any coastwise point after their lading in Chicag 

(3) A foreign-flag vessel would not be prohibited 1 . 46 U.S.C. App. 
883, as that law is currently interpreted by the Customs Service, 
from lading in Vancouver materials to be exhibited on the vessel, 
which materials were shipped by land transport from Chicago to 
Vancouver, visiting ports on the United States west and east coasts 
where the materials are exhibited on the vessel, and unlading the 
materials in Chicago at the same terminal from which the materi- 
als were shipped to Vancouver, provided, that the point in Chicago 
from which the exhibition materials were transported by land 
transport was the same point at which the materials were unladen 
from the vessel after their transportation by vessel from Vancouver 
and that the exhibition materials were not unladen from the vessel 
at any coastwise point before their unlading in Chicago. 
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(C.S.D. 89-61) 
Vessels: Remission of duty on repairs necessitated by a casualty. 


Date: January 26, 1989 
File: VES 13-18 CO:R:P:C 
109887 KMF 


TO : Assistant District Director 
Commercial Operations Division 
San Francisco, California 94126 

FROM =: Chief, Carrier Rulings Branch. 

SUBJECT: Application for Relief; Vessel Repair Entry No. 
335-0806706—4, October 4, 1988, M/V SALLY J. 


Reference is made to a memorandum from the District Director, 
San Francisco California, dated November 21, 1988, forwarding an 
application for relief from duty on the above-described vessel repair 
entry. 

According to the record, the vessel was stranded September 19, 
1988 at Lucy Island in British Columbia, Canada. The vessel was 
grounded and “severely damaged by rocks off Lucy Island causing a 
hole in the hull and severe flooding throughout the ship.” The ves- 
sel was towed to a sandbar on nearby Tugwell Island, in British Co- 
lumbia, where the water was pumped from the vessel and the holes 
in the vessel were plugged. Once those repairs were completed, the 
vessel was towed to its home port, Seattle, Washington. 

The vessel repair statute, 19 U.S.C. 1466, provides that duties as- 
sessed on foreign repairs may be remitted if the master or owner of 
a vessel provides good and sufficient evidence that the vessel, 
“while in the regular course of her voyage, was compelled, by stress 
of weather or other casualty, to put into such foreign port and 
purchase such equipments; or make such repairs, to secure the safe- 
ty and seaworthiness of the vessel to enable her to reach her port of 
destination.” 19 U.S.C. 1466(d). 

Customs has held that the stranding or grounding of a vessel con- 
stitutes “other casualty” as that term is used in 19 U.S.C. 1466(d). It 
has held that duties on repairs necessitated by the stranding or 
grounding of a vessel may be remitted, if the repairs were per- 
formed to restore the safety and seaworthiness of the vessel. See 
C.LE.’s 1822/58, 1823/58, and 1160/60. 

In this case, the master has submitted good and sufficient evi- 
dence that a grounding, a casualty encompassed within 19 U.S.C. 
1466(d), occurred. He has submitted an affidavit from the ship’s 
master, a copy of the vessel’s log, and a document from the Canadi- 
an Steamship Inspection Office, all of which indicate that the vessel 
was grounded. 





U.S. CUSTOMS SERVICE 13 


No duties are due on the work listed in the Rivtow invoices sub- 
mitted with the application for relief, invoices 0000024504 and 
0000024605. Remission is in order, pursuant to 19 U.S.C. 1466(d), of 
duties on repairs that would generally be subject to duty, such as 
welding and related charges, because the repairs were necessitated 
by the stress of weather or other casualty and were required to se- 
cure the safety and seaworthiness of the vessel to enable it to reach 
its port of destination, Seattle. See C.I.E. 1823/58. 

The transportation and towing charges are not subject to duty be- 
cause they are classifiably free. The transportation charges are not 
dutiable under 19 U.S.C. 1466 because transportation is not a part 
of repairs. See C.D. 1836 (1/3/57). Furthermore, the tow froiu Tug- 
well Bar, Prince Rupert, British Columbia, to Seattle, Washington 
is not a repair. Therefore, the charge for the tow is not subject to 
duty. Cf. C.LE. 1188/60. 

In summary, a well-documented casualty occurred. Only those re- 
pairs necessitated by the casualty and required to secure the safety 
and seaworthiness of the vessel to enable it to reach its port of des- 
tination were undertaken. Therefore, no duty is owing on any of the 
items for which invoices were submitted with this application for 
relief. The statute is inapplicable to items that do not constitute re- 
pairs and provides for the remission of duty on repairs necessitated 
by the casualty. 


(C.S.D. 89-62) 


Vessels: Summarization of the statutes, regulations, and precedents 
regarding coastwise transportation and the fisheries. 


Date: January 13, 1989 
File: HQ 109890 


Ms. Amy Amuso 

Mark RHODES 

MarINE SURVEYORS AND CoNSULTANTS, INC. 
3650 North Federal Highway 

Suite 217 

Lighthouse Point, FL 33064 


Dear Ms. Amuso: 

We are in receipt of your letter, dated November 21, 1988, in 
which you state that you are currently contemplating offering a 
vessel documentation service. You ask if we could “assist [you] in 
defining the trades offered to documented vessels, recreational and 
commercial.” 
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We have included a copy of the regulations governing vessel docu- 
mentation and licensing (46 C.F.R. 67.17-1 to 67.17-11). The regula- 
tions discuss coastwise and fisheries licenses, but do not define the 
terms “coastwise” and “fisheries.” The Customs Service enforces va- 
rious navigation laws, some of which deal with the coastwise and 
fisheries trades. It has defined those terms in various administra- 
tive regulations and rulings. 

Title 46, United States Code Appendix, section 883, prohibits the 
transportation of merchandise between points in the United States . 
embraced within the coastwise laws, either directly or via a foreign 
port, for any part of the transportation, in any vessel other than a 
vessel built in and documented under the laws of the United States 
and owned by persons who are citizens of the United States. Section 
883 also prohibits the engagement in the coastwise trade by any 
vessel that had the right to engage in the coastwise trade but was 
sold foreign, in whole or in part, or was placed under foreign regis- 
try. Title 46, United States Code Appendix, section 289, prohibits 
the transportation by a foreign vessel of passengers between ports 
or places in the United States, either directly or by way of a foreign 
port. As interpreted by the Customs Service, this prohibition applies 
to all non-coastwise-qualified vessels (see above). These two laws are 
generally referred to as the coastwise laws. 

Points embraced within the coastwise laws include all points 
within the territorial waters of the United States, including points 
within a harbor, as well as all artificial islands, installations, and 
devices permanently or temporarily attached to the seabed of the 
outer continental shelf for the purpose of exploring for, developing, 
or producing resources therefrom. 

You should also be aware that Title 46, United States Code Ap- 
pendix, section 316(a) prohibits the use of a non-coastwise-qualified 
vessel to tow any vessel other than a vessel of foreign registry, or a 
vessel in distress, between coastwise points, whether directly or by 
way of a foreign port, or to do any part of such towing. Other re- 
strictive navigation laws administered by the Customs Service re- 
garding foreign-built or foreign-flag vessels include 46 U.S.C. App. 
316(d) (salvaging), 46 U.S.C. App. 292 (dredging), 46 U.S.C. App. 251 
and 46 U.S.C. 12108 (fishing). 

For purposes of the documentation of vessels, “fisheries” is de- 
fined in 46 U.S.C. 12101(aX(1), as amended in the Commercial Fish- 
ing Industry Vessel Anti-Reflagging Act of 1987, Pub. L. No. 
100-239, Section 3, 101 Stat. 1777, 1778 (1988) to include “process- 
ing, storing, transporting (except in foreign commerce), planting, 
cultivating, catching, taking, or harvesting fish, shellfish, marine 
animals, pearls, shells, or marine vegetation in the navigable wa- 
ters of the United States or in the exclusive economic zone.” The ex- 
clusive economic zone (EEZ) is a zone contiguous to the United 
States territorial sea extending to a distance 200 nautical miles 
from the baseline from which the breadth of the territorial sea is 
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measured. Proclamation No. 5030, 48 Fed. Reg. 30005 (1983). The 
“United States,” when, as here, used in a geographic sense, means 
“the States of the United States, Guam, Puerto Rico, the Virgin Is- 
lands, American Samoa, the District of Columbia, the Northern Ma- 
riana Islands, and any other territory or possession of the United 
States.” 46 U.S.C. 2101 (44). 

The laws regarding documentation are administered by the Coast 
Guard. If you have any further questions about documentation, you 
might want to contact: 


Mr. Thomas Willis 

Chief, Vessel Documentation 
U.S. Coast Guard 
GMVI-6/13 

2100 2nd _ S.W. 

Room 1312 

Washington, D.C. 20593-0001 


(C.S.D. 89-63) 


Carriers: The applicability of 46 U.S.C. App. 883 and 19 C.F.R. 4.80b 
to transportation of coal from Wyoming, via Canada, where it 


may be blended, to Hawaii. 


Date: January 11, 1989 

File: HQ 109892 

VES-3 CO:R:P:C 109892 KMF 
Category: Carriers 


Mr. Dennis J. KELLY 

Dersy, Cook, Quinsy & TWEEDT 
333 Market St. 

Suite 2800 

San Francisco, CA 94105 


Re: Applicability of 46 U.S.C. App. 883 and 19 C.F.R. 4.80b to trans- 
portation of coal from Wyoming, via Canada, where it may be 
blended, to Hawaii. 


Dear Mr. KELLy: 

This is in response to your letter of November 28, 1988, in which 
you request a ruling on the applicability of 19 C.F.R. 4.80b to cer- 
tain transactions involving the transportation of fertilizer. 


Facts: 

You state that your client, BXG Corporation, is considering enter- 
ing into a long-term coal supply contract with the operator of a 
planned co-generation facility in Hawaii. The operator of that facili- 
ty is planning to purchase coal to fuel the facility and is considering 
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various foreign and domestic suppliers. BXG Corporation is a poten- 
tial domestic supplier of coal for this facility. 

BXG Corporation is currently considering supplying coal from the 
Powder River Basin Region in the State of Wyoming. The coal to be 
supplied would be 500,000 tons of varying quality and grades per 
year. BXG anticipates that the subject coals would move from the 
Powder Basin Region in Wyoming to Roberts Bank near Vancouver 
by the Burlington Northern Railroad interchanging with the Cana- 
dian National Railroad. At Roberts Bank, the coal would be loaded 
on to foreign flag Panamax vessels (55,000 DWT or greater) for 
transportation to Hawaii. 

You state that BXG has considered all available West Coast coal 
loading facilities. BXG has identified Roberts Bank as the “sole via- 
ble coal loading port by reason of its efficiency of operations and the 
fact that it is the only West Coast port capable of providing the nec- 
essary facilities for the transportation movement.” You describe the 
capacity of the Roberts Bank coal loading facilities for handling 
coal 


You state that the only U.S. West Coast facilities that handle coal 
loading in large quantities are the ports of Los Angeles/Long 
Beach. You give several reasons why their facilities are undesirable 
for your purposes. 

Finally, you note that “[m]ore importantly, neither the facilities 
at the Ports of Los Angeles/Long Beach, nor any other U.S. West 


‘Coast port, have the capabilities of performing the blending opera- 
tion which must be available on an optional basis for utilization to 
meet the supply requirements of the contract.” 


Issues: 

(1) Whether coal that is transported in part in a non-coastwise- 
qualified vessel from Wyoming, via Canada, to Hawaii is transport- 
ed in violation of 46 U.S.C. App. 883? 

(2) Whether the blending of the coal in Canada, as you have de- 
scribed it, “blending operations * * * must be available on an op- 
tional basis for utilization to meet the supply requirements of the 
contract,” creates a new and different product as those terms are 
used in 19 C.F.R. 4.80b(a), such that the proposed transportation is 
not in violation of 46 U.S.C. App. 883? 


Law and Analysis: 


Section 27 of the Act of June 5, 1920, as amended (41 Stat. 999; 46 
U.S.C. App. 883, often called the Jones Act), provides that: 


No merchandise shall be transported by water, or by land and 
water, on penalty of forfeiture of the merchandise (or a moneta- 
ry amount up to the value thereof as determined by the Secre- 

of the ury, or the actual cost of the transportation, 
whichever is greater, to be recovered from any consignor, seller, 
owner, importer, consignee, agent, or other person or persons so 
transporting or causing said merchandise to be transported), be- 
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tween points in the United States * * * embraced within the 
coastwise laws, either directly or via a foreign port, or for any 
pest $ of the transportation, in any other vessel than a vessel 

uilt in and documented under the laws of the United States 
and owned by persons who are citizens of the United States 


In determining whether merchandise which is transported from 
one point in the United States to a point in a foreign country and 
then to another point in the United States is subject to the prohibi- 
tion in section 883 by virtue of being transported between coastwise 
points “via a foreign point,” we have relied upon the holding of the 
Supreme Court in The Bermuda, 70 U.S. 514 (1865). In that deci- 
sion, the Supreme Court held that: 


A transportation from one point to another remains continu- 
ous, so long as intent remains unchanged, no matter what stop- 
pages or transshipments intervene. (70 US. at 553.] 


The Supreme Court went on to reaffirm the longstanding rule that: 


* * * [E]ven the landing of goods and payment of duties does 
not interrupt the continuity of the voyage of the cargo, unless 
there be an honest intention to bring them into the common 
stock of the country * * *. [70 U.S. at 554.] 


The Attorney General of the United States relied upon The Ber- 
muda in his consideration of the application of section 883 to cer- 
tain transportation. In 34 Op. Att’y Gen. 335 (1924) (see also, 32 Op. 
Att’y Gen. 350 (1920), concerning the transportation of fish from 
Alaska to a United States point via Vancouver, British Columbia, 
Canada), the Attorney General considered the applicability of sec- 
tion 883 to the transportation of grain from Chicago or Milwaukee 
to a Canadian port in non-coastwise-qualified vessels. The grain was 
unladen into an elevator where it remained for an indefinite time 
until it was loaded into railroad cars for transportation by rail to 
points in New England. In some instances the grain had already 
been sold for delivery at an American port when it reached the Ca- 
nadian port, while in other instances there was an existing intent to 
ship the grain to the Canadian elevator for storage in anticipation 
of demands for future deliveries for domestic consumption in Cana- 
da, for export abroad, or for sale and delivery in the United States. 

The Attorney General’s opinion was requested as to whether the 
transportation of the grain in the manner described violated section 
883. As to grain which had been consigned through the Canadian 
port to a point in the United States or which had been shipped with 
the intention that the grain should ultimately be shipped to a point 
in the United States, it was the Attorney General’s opinion “that 
such transportation is without a doubt in violation of [section 883]” 
(34 Op. Att’y Gen. at 357). When there was no intent by the shipper 
to transship the grain to a United States port or place, it was the 
Attorney General’s opinion that “only general rules of law may be 





18 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 28, JULY 12, 1989 


laid down” (34 Op. Att’y Gen. at 362). The general rule of law given 
by the Attorney General in this case was that “the intention of the 
shipper is the controlling factor” (34 Op. Att’y Gen. at 363). The At- 
torney General also stated that: 


* * * (Whhether the facts presented in any particular case come 
within such rules must be determined by the officer charged 
with the administration of that Act. [34 Op. Att’y Gen. at 362.] 


The Customs Service is “charged with the administration” of sec- 
tion 883. We have issued a number of rulings on the applicability of 
section 883 to operations such as that under consideration. In these 
rulings, we have held, as did the Supreme Court in The Bermuda, 
that an “honest intention to bring the goods [transported] into the 
common stock of the [intermediate foreign] country” is required to 
break the continuity of transportation between coastwise points via 
a foreign point. We have held that an intent to export merchandise 
after its transportation from the United States to an intermediate 
foreign port is not, by itself, sufficient to break the continuity of the 
transportation when the merchandise is transported onward from 
the intermediate foreign port to a second point in the United States. 
We have also held that when, at the time of shipment of merchan- 
dise from the United States to an intermediate foreign port, there 
existed the expectation that a substantial portion of the merchan- 
dise would not be consumed in the country of the foreign port, entry 
through the foreign country’s customs and payment of duty is not 
considered to break the continuity of the transportation when any 
of the merchandise is transported onward to a second point in the 
United States. 

Because the voyage you propose is a transportation, in part, on a 
non-coastwise-qualified vessel, of merchandise from a point in the 
United States, Wyoming, to another point in the United States, Ha- 
waii, it is prohibited by 46 U.S.C. App. 883. The fact that the mer- 
chandise will be handled at a coal loading facility in Canada does 
not break the continuity of the transportation of the coal from Wyo- 
ming onward to Hawaii, a second point in the United States. While 
we are not unsympathetic to your dilemma, the fact that you find 
the facility in Canada to be better suited to your operations than 
the facilities available in the United States does not render the pro- 
posed transportation permissible. 

You suggest that the coal might be “blended” at Roberts Bank. 
Section 4.80b(a), Customs Regulations (19 C.F.R. 4.80b(a)) (see also, 
American Maritime Association v. Blumenthal, 590 F.2d 1156 
(1978), cert. den. 441 U.S. 943, concerning the applicability of 46 
U.S.C. App. 883 to the transportation of oil from Alaska to the Vir- 
gin Islands where the oil was refined and after which the refined oil 
products were transported onward to other points in the continen- 
tal United States), promulgated under the authority of section 883, 
provides that: 
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* * * merchandise is not transported coastwise if at an interme- 
diate port or place other than a coastwise point (that is at a for- 
eign port or place, or at a ‘port or place in a territory or posses- 
sion of the United os not subject to the coastwise laws), it is 
manufactured or | ese into a new and different product, 
and the new and different product thereafter is transported to 
a coastwise point. 


Unless the coal blending in Canada is such that the blended coal 
is a “new and different” product from the coal brought to Canada, 
46 U.S.C. App. 883 would prohibit the transportation in a non-coast- 
wise-qualified vessel of the coal from Wyoming to Hawaii, via Rob- 
erts Bank. 

Customs has held in the past that a blending operation that oc- 
curred in the Bahamas with residual fuel oil from the United States 
that resulted in a product that was different in sulfur content, spe- 
cific gravity, pour point, and viscosity from the residual fuel oil cre- 
ated a new and different product. Pursuant to 19 C.F.R. 4.80b(a), 
that new and different product could be transported back to the 
United States on a non-coastwise-qualified vessel without violating 
46 U.S.C. 883. See Customs Ruling Letters 105804, 106622, and 
107880. 

Customs is re-examining, however, whether fuel oil blending re- 
sults in a new and different product. It will examine each case to 
determine whether a new and different product has resulted from a 
blending. Customs may find, after examination of a case, that a 
blending operation that changes the original product in sulfur con- 
tent, specific gravity, pour point, and viscosity does not create a new 
and different product within the meaning of 19 C.F.R. 4.80b(a). De- 
cisions as to whether coal blending operations result in a new and 
different product are also likely be subjected to individual examina- 
tion to determine whether a new and different product has been 
created. 

You have not provided us with sufficient information to issue a 
ruling on whether the blending of the coal in Canada will produce a 
new and different product, such that its transportation in part, on a 
non-coastwise-qualified vessel, from Wyoming to Hawaii, by way of 
Canada, is not in violation of 46 U.S.C. App. 883. In order to issue 
such a ruling, we would need a complete description of the coal 
transported from the continental United States to Canada and of 
the coal transported from Canada to Hawaii, as well as a complete 
description of the blending procedures in Canada. We suggest that 
you review the Court’s decision in AMA v. Blumenthal to assist you 
in determining what information we will need, and what arguments 
you might want to make, if you decide to request a ruling on this 
issue. 
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Holdings: 

(1) Coal that is transported in part in a non-coastwise-qualified 
vessel from Wyoming, via Canada, to Hawaii is transported in viola- 
tion of 46 U.S.C. App. 883. 

(2) There is insufficient evidence to demonstrate that the coal will 
be transformed into a new and different product in Canada such 
that its transportation from Wyoming to Hawaii, via Canada, would 
not be prohibited by 46 U.S.C. App. 883. 


(C.S.D. 89-64) 


Carriers: The applicability of dredging law, 46 U.S.C. App. 292, to 
cable and pipe burial operations in U‘S. territorial waters. 


Date: January 26, 1989 
File: HQ 109910 
VES-10-02/VES-3-01 
CO:R:P:C 109910 KMF 
Category: Carriers 


Mr. A. H. DopEMAN 
Marcus Company, INc. 
P.O. Box 6126 
Bridgewater, N.J. 08807 


Re: Applicability of dredging law, 46 U.S.C. App. 292, to cable and 
pipe burial operations in United States territorial waters. 


Dear Mr. DoDEMAN: 

We are in receipt of your letters of December 1, 1988, January 10, 
1989, and January 19, 1989, in which you describe a proposed cable 
burial operation. 


Facts: 


You state you have available to you, for use in the United States, 

a “cable/pipe underwater trenching system.” You state that 
The machine is ae eraielien, ancieyee with caterpillar tracks, 
operates from a beach seaw to approximately 180 meter 
depth of water. It does not float and requires the assistance of a 
support surface vessel which houses AC power, control hut and 
a who operate the machine remotely. The trencher is 
inked to the surface vessel by an umbilical line which trans- 


mits AC power, commands, video, status, etc * * * 


You state that a cable that has been prelaid by a vessel other 
than the support surface vessel “is passed through a guide/digging 
device at and part of the stern of the machine.” You note that the 
“digging device makes a 3 to 4 foot trench starting at the beach, 
thence into the seabed while progressing seaward and underwater, 
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thus depositing the cable at the bottom of said trench which pro- 
tects it from fishing and other coastal activities.” 

The copy of the brochure put out by SIMEC, the company that 
produces the trencher, indicates that the cable-laying machine uses 
a trenching wheel in rock formations and a digging chain in soft or 
loose formations. It describes in greater detail the trenches dug by 
the machine. A trench dug by a trenching wheel is between 0 to 
1.20 meters (0” to 47”) in depth and .18 to .30 meters (7” to 12”) in 
width. A trench dug by a digging chain is normally 0 to 2 meters (0” 
to 79”) in depth, and can be made to be 3 meters (118”) deep, if nec- 
essary. A trench made by a digging chain would be from .20 to .30 
meters (8” to 12”) in width. 


Issue: 

Whether the dredging law, 46 U.S.C. App. 292, permits the above- 
described cable-burial operations in United States territorial 
waters? 


Law and Analysis: 


Section 1 of the Act of May 28, 1906 (34 Stat. 204; 46 U.S.C. App. 
292), provides that “a foreign-built dredge shall not, under penalty 
of forfeiture, engage in dredging in the United States unless docu- 
mented as a vessel of the United States.” 

In our interpretation of this statute, we have ruled that dredging 
in the United States is prohibited to any foreign-built dredging ves- 
sel except one of those named in section 2 of the 1906 Act. The his- 
torical background and the legislative history of the Act of May 28, 
1906, show clearly that “unless documented as a vessel of the Unit- 
ed States” refers only to the vessels named in section 2 of that Act 
and that it was the intent of the Congress to bar all other foreign- 
built dredges in operation in the harbor at Galveston. In 1906, there 
were several foreign-built dredges in operation in the harbor at Gal- 
veston. Customs Ruling Letter 104460 (3/17/80). 

In order to avoid an inequity to the parties of the contract for 
dredging in Galveston, Congress, by section 2 of the Act, authorized 
and directed the Commissioner of Navigation to document as ves- 
sels of the United States those several foreign-built dredges. Section 
2 was omitted from the codification of the Act. Therefore, it has 
been the position of the Customs Service and of the Bureau of 
Marine Inspection and Navigation, its predecessor agency in the ad- 
ministration of navigation laws, that a foreign-built dredge may not 
be documented to engage in dredging in the United States (except 
for the dredges named in section 2 of the Act of May 28, 1906) not- 
withstanding the words “unless documented as a vessel of the Unit- 
ed States.” Id. 

Although the responsibility for the administration of the vessel 
documentation statutes was transferred to the United States Coast 
Guard in 1967, it remains the position of the Customs Service, 
which retained responsibility for the administration of section 292, 
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that foreign-built dredges may not engage in dredging in the United 
States, whether or not documented as a vessel of the United States. 
Id. 


Customs has held that whether a system constitutes a foreign- 
built dredge is governed by the build of the support vessel, not by 
the build of the excavating machinery. See Customs Ruling Letter 
108222 (3/14/86) (holding that a sea plowing operation is prohibited 
by 46 U.S.C. App. 292 because of the foreign build of the towing ves- 
sel, not the foreign manufacture of the sea plow). To the extent that 
the statute is applicable, it prohibits the use of a foreign-built sup- 
port vessel (regardless of its documentation), not the use of foreign- 
built excavating machinery. 

" ing” for purposes of 46 U.S.C. App. 292 has been defined 
as the use of a vessel equipped with excavating machinery in dig- 
ging up or otherwise removing submarine material. We recently 
created a narrow exception, inapplicable here, to that definition. 
We held that when cable burial devices are used from cable laying 
or repairing vessels, and when they effect a limited and temporary 
manipulation of the seabed, dredging does not take place. In Cus- 
toms Ruling Letter 109412 (3/29/88), we held: 


The use in United States territorial waters from a cable laying 
or repair vessel of cable burial devices which temporarily re- 
move from the seabed, by either an emulsification process or a 
share or plow and cutting disc, a very narrow “slice” of the sea- 
bed under which the cable is buried is not an e ement in 
dredging in the United States, for purposes of 46 U.S.C. App. 


Because the trencher at issue in this case will not be used from a 
cable-laying or repairing vessel, its use constitutes dredging. Its use 
to dig a trench for the deposit of prelaid cable in that trench is 
dredging, governed by 46 U.S.C. App. 292. Furthermore, though you 
mention only briefly that the system might be used in pipe-laying 
operations, we note that its use in digging a trench for the deposit 
of pipes is also dredging governed by the dredging statute. 

The statute prohibits dredging “in the United States.” Customs 
has held that includes dredging in United States territorial waters, 
generally defined as the belt, 3 nautical miles wide, adjacent to the 
coast of the United States and seaward of the territorial sea base- 
line, and certain dredging on the United States outer continental 
shelf (OCS) outside territorial waters. With regard to the applicabil- 
ity of section 292 to the OCS, we have held that the statute only ap- 
plies to dredging on the OCS for the purposes described in section 
4(a) of the Outer Continental Shelf Lands Act of 1953, as amended 
(43 U.S.C. 1333(a)), and not to dredging done to prepare the seabed 
of the OCS for the laying of a trans-oceanic cable. 
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Holding: 

The foreign-built trencher may be used in cable burying opera- 
tions in the territorial waters of the United States in conjunction 
with a United States-built support surface vessel, whether that sup- 
port vessel is under United States or foreign flag. It may not be 
used in conjunction with a foreign-built support surface vessel (re- 
gardless of the documentation of the support surface vessel) within 
the territorial waters of the United States. For purposes of cable 
burial operations, the dredging statute does not appiy beyond the 
territorial waters of the United States; therefore, the trencher may 
be used in conjunction with a foreign-built surface vessel outside 
the territorial waters of the United States. 


(C.S.D. 89-65) 


Carriers: The applicability of the coastwise laws to the use of a for- 
eign-built floating facility for handling fish in U.S. territorial wa- 
ters and the United States Exclusive Economic Zone. 


Date: January 17, 1989 

File: HQ 109913 

VES-3-21/VES-7 CO:R:P:C 109913 PH 
Category: Carriers 


Puy iis D. CaRNILLA, Esa. 
1700 Seventeenth Street, NW. 
Suite 301 

Washington, D.C. 20009 


Re: Applicability of the coastwise laws to the use of a foreign-built 
floating facility for handling fish in United States territorial waters 
and the United States Exclusive Economic Zone (EEZ). 


Dear Ms. CarNILLA: 

This is in response to your letter of December 10, 1988, requesting 
a ruling on the use of a floating facility for handling fish in the ter- 
ritorial waters and EEZ of the United States. 


Facts: 

You state that the facility in question, which you describe as a 
collection of integrated machinery assembled on a concrete float, 
was manufactured and assembled outside the United States. You 
concede that, for purposes of your inquiry, the facility is a vessel 
within the meaning of 1 U.S.C. 3 (see also, 19 U.S.C. 1401(a)). The 
function of the facility is to pump fish off one vessel, sort the fish, 
weight them, and convey the sorted species onto appropriate pack- 
ing vessels. The facility has no fish holding tanks and is not capable 
of being used to store or transport fish. You state that the facility 
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will not engage in transportation, by which you state that you mean 
that the facility will not move with merchandise or passengers on 
board. 


You state that the facility is owned by a Canadian corporation at 
this time. Ownership of the facility may be transferred to a United 
States affiliate of the Canadian corporation, in which event the fa- 
cility may be documented under the United States flag. Because the 
United States affiliate does not meet the citizenship requirements 
of 46 U.S.C. App. 802 for coastwise operation, however, the vessel 
will not be documented for the coastwise trade. 


Issue: 

Does the use of a stationary foreign-built floating facility, conced- 
ed to be a vessel, for handling fish in United States territorial wa- 
ters and the EEZ violate the coastwise laws? 


Law and Analysis: 


Section 27 of the Act of June 5, 1920, as amended (41 Stat. 999; 46 
U.S.C. App. 883, often called the Jones Act), provides that: 


No merchandise shall be transported by water, or by land and 
water, on penalty of forfeiture of the merchandise (or a moneta- 
ry amount up to the value thereof as determined by the Secre- 
of the ury, or the actual cost of the transportation, 
whichever is greater, to be recovered from any consignor, seller, 
owner, importer, eee agent, or other person or — so 
transporting or —— said merchandise to be transported), be- 
tween points in the United States * * * embraced within the 
coastwise laws, either directly or via a foreign port, or for any 
pas of the transportation, in any other vesse than a vessel 
uilt in and documented under the laws of the United States 
and owned by persons who are citizens of the United States 


In interpreting these provisions, Customs has long held that the 
use of a foreign-flag or otherwise non-coastwise-qualified vessel as a 
storage facility or as a conduit for the loading or unloading of cargo 
(i.e., as a dock) does not violate the coastwise laws, or any other 
laws administered by the Customs Service, provided that the vessel 
remains stationary while it is so used. In the described operation, 
the facility under consideration would be stationary and would not 
be moved with merchandise or passengers on board. Accordingly, 
the use of the floating facility as described would not violate 46 
U.S.C. App. 883. Magnuson Fishery Conservation and Management 
Act, 16 U.S.C. 1801 et seg., pursuant to which foreign vessels may 
engage in “fishing,” defined in 16 U.S.C. 1802(10), under a permit 
system administered by the National Marine Fisheries Service. In 
this regard, your attention is directed to our ruling letter of October 
4, 1988 (File: 109716), copy enclosed. 
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Your letter may raise questions with regard to vessel documenta- 
tion and vessel safety requirements which are within the jurisdic- 
tion of the United States Coast Guard. If you wish to discuss these 
questions with the Coast Guard, you may write to Coast Guard 
headquarters at the following address: 


Mr. Thomas Willis 

Chief, Vessel Documentation 

U.S. Coast Guard (GMVI-6/13) 

2100 Second Street, SW. (Room 1312) 
Washington, D.C. 20593-0001 


Holding: 

The use of a stationary foreign-built floating facility, conceded to 
be a vessel, for handling fish in United States territorial waters and 
the EEZ does not violate the coastwise laws, assuming, as stated by 
the inquirer, that the facility is not moved with merchandise or pas- 
sengers on board. 


(C.S.D. 89-66) 


Valuation: Appraisement under TAA section 402(f) is proper only 
when other appraisement methods are inapplicable. 


Date: November 18, 1988 

File: HQ 544239 

CLA-2 CO:R:CV:V 544239 VLB 
Category: Valuation 


District Director or Customs 
Detroit, Michigan 48226-2568 


Re: Decision on application for further review of protest No. 
3801-5-002675. 


Dear Sir: 

This is in response to your memorandum of September 28, 1988, 
(PRO-1-COD D), concerning the subject protest. The protest was 
filed against your decision in the liquidation of entries made by Ar- 
mour Valve, Inc. (hereinafter referred to as the “importer”). The 
merchandise was appraised pursuant to section 402(f) of the Tariff 
Act of 1930, as amended by the Trade Agreements Act of 1979 (19 
U‘S.C. 1401a(f); TAA). You determined that the appraised value of 
the merchandise was the price paid by Armour Valve (Canada), Ltd. 
(hereinafter referred to as the “seller”) plus brokerage and Canadi- 
an inland freight to the Canadian seller’s plant. 
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Facts: 

The merchandise in question is gate valves. The valves are manu- 
factured in Japan and sold for export to the seller in Canada. The 
seller in turn sells the valves to the importer for the same price 
that the seller paid to the manufacturer. 

The seller and the importer and related parties under section 
402(g) of the TAA: Nevertheless, the importer contends that it has a 
purchase agreement with the buyer to sell the merchandise at cost 
between the two companies, i.e. the purchase price from the Japa- 
nese manufacturer, and that transaction value is the appropriate 
appraisal method. 

You have concluded that neither the transaction value nor any of 
the other enumerated appraisement methods are applicable to this 
transaction, and therefore the merchandise must be appraised 
under section 402(f) of the TAA. 


Issue: 
Whether appraisement of the imported merchandise pursuant to 
section 402(f) of the TAA was proper. 


Law and Analysis: 

Transaction value, the preferred method of appraisement is de- 
fined in section 402(b\(1) of the TAA as the “price actually paid or 
payable for merchandise when sold for exportation to the United 
States * * *.” Section 402(b(2\B) states the following: 


The transaction value between a related buyer and seller is ac- 
ceptable * * * if an examination of the circumstances of the 

e of the imported merchandise indicates that the relation- 
ship between such buyer and seller did not influence the price 
actually paid or payable; * * * 


In determining whether the relationship between the parties in- 
fluences the price of imported merchandise, the buyer and seller 
must prove that although they are related, they buy and sell from 
one another as if they are not related. There are two methods for 
determining whether the transaction value is acceptable. The first 
method involves an examination of the circumstances of sale of the 
imported merchandise to determine if the relationship between the 
buyer and the seller influenced the price actually paid or payable. 
The second method involves using a series of test values as a basis 
of comparison to the transaction value. If the transaction value 
closely approximates any one of the test values, it will be accepted. 

In this case, it appears that the parties have not met either of the 
foregoing criteria. First, the price is not settled in a manner consis- 
tent with the seller’s normal pricing practice. The seller admits 
that it incorporates a 25 percent profit margin into the price for 
sales to non-related parties, but excludes the profit margin when it 
sells to the importer. Second, the parties failed to submit any evi- 
dence that indicated that the price is consistent with industry prac- 
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tice or that the alleged transaction value closely approximated a 
test value. Therefore, transaction value cannot be used to appraise 
the merchandise. 

Further, because there is no evidence of sales of identical or simi- 
lar merchandise to unrelated purchasers in the U.S., there is no 
value that can serve as a basis of appraisement under transaction 
value of identical or similar merchandise. Thus, transaction value 
pursuant to sections 402(b) and (c) were properly eliminated as 
means of appraisement. 

However, prior to resorting to a section 402(f) appraisement, it is 
necessary to proceed sequentially through the remaining bases of 
appraisement. If it becomes necessary to appraise pursuant to sec- 
tion 402(f) of the TAA, the value should be based, to the greatest ex- 
tent possible, on previously determined value. See, 19 CFR 
152.107(a). 

In this case, deductive value is not an available method of ap- 
praisement. Deductive value requires a value at which the mer- 
chandise is resold in the U:S. In this case, there is no evidence to in- 
dicate when or at what price the valves wore sold in the U.S. 

Likewise, computed value cannot be used to appraise the mer- 
chandise. Under computed value the following items are added to- 
gether: (1) the cost or value of the materials and the fabrication em- 
ployed in the product; (2) the profit and general expenses equal to 
that usually reflected in sales of merchandise of the same class as 
the imported merchandise; (3) the value of any assists and (4) the 
packing costs. In the present case, there is no evidence that estab- 
lishes any of these amounts. 

Therefore, the only method left for appraising the merchandise is 
section 402(f), the method used to liquidate the entry. We find that 
a reasonable approach was used in determining this value. Specifi- 
cally, the appraisement was based on the seller’s latest cost sheet 
which stated the price the seller had paid for the merchandise. Bro- 
kerage and Canadian inland freight to the seller’s plant were then 
added to arrive at the final value of the merchandise. 


Holding: 

In light of the foregoing, it is our conclusion that transaction 
value pursuant to section 402(b). of the TAA was properly rejected 
as a means of appraisement. Moreover, the method established by 
Customs under section 402(f) in liquidating the subject entry was 
proper under the circumstances presented. 

The protest should be denied. A copy of this decision should be at- 
tached to Form 19, Notice of Action to be sent to the protestant. 





28 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 28, JULY 12, 1989 


(C.S.D. 89-67) 


Valuation: Transaction value, the preferred method of appraise- 
ment in the instant case when buyer and seller are related. 


Date: January 5, 1989 
File: HQ 554999 
CLA-2 CO:R:CV:V 554999 VLB 


Mark S. Zoino, Esquire 

Buroitt, Bow.es, Rapzius & Ruserry, Lp. 
333 West Wacker Drive 

Suite 1900 

Chicago, Illinois 60606-1218 


Re: Request for reconsideration of rulings 543916 and 543933. 


Dear Mr. ZOLNo: 
This is in response to your letter dated April 19, 1988, requesting 
reconsideration of the above-referenced rulings. 


Facts: 

This case involves the sale of automotive pumps and relays be- 
tween Robert Bosch GmbH, a West German entity (hereinafter 
referred to as the “seller”) and Robert Bosch Corporation (hereinaf- 
ter referred to as the “importer”), the seller’s U.S. subsidiary. 

The case has a long a complex history beginning on February 4, 
1985, when the Chicago field office requested internal advice (25-85) 
from Headquarters on whether transaction value was the proper 
appraisement method for the merchandise. In response to this re- 
quest, Customs issued ruling 543519 dated September 3, 1985. This 
ruling examined evidence submitted by the importer to determine 
whether the parties relationship influenced the price actually paid 
for the merchandise. 

You assure us that the following relevant portions of ruling 
543519 discussing the evidence submitted by the importer is still 
correct. 

The importer conducts its automotive business through two divi- 
sions. The first division sells exclusively to original equipment man- 
ufacturers (OEM). The second division, known as the Sales Group 
supplies automotive products to the replacement market. Both divi- 
sions are set up as individual profit centers, each having its own 
personnel and making its own decisions regarding the purchase and 
sale of automotive products. 

The OEM division and the seller negotiate prices in two different 
ways. For components that are used in U.S. manufacturing opera- 
tions, the parties normally negotiate prices on an annual basis. The 
OEM division receives price quotations for various products from 
three divisions of the seller. These price proposals are sent to the 
OEM division’s plant controller in Charleston, South Carolina, who, 
after looking at the pricing of competitive U.S. sellers of similar 
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merchandise, will determine whether or not the seller’s proposed 
prices are acceptable. If the price is unacceptable, the OEM division 
will demand price reductions from the parent. The annual price ne- 
gotiations take place at the vice presidential level between the OEM 
representative and his counterpart in the seller’s supply division. 

If the parties do not reach an agreement, there are three alterna- 
tives. First, they may consult a mediator or mediators at the seller’s 
company. If the OEM division is still dissatisfied with the price, it 
may attempt to get the component from another source, which may 
be a related company in another country or an unrelated source. 
The third alternative is for the OEM division to choose not to stock 
the product. 

With regard to the finished products, much of the technical work 
and product development must be done by the seller’s divisions 
from which the OEM division purchases. Therefore, prices for fin- 
ished products are negotiated on a case-by-case basis. Factors that 
come into play are: the relative engineering efforts of the parties, 
the warranty costs to the importer, the OEM division’s profit mar- 
gin for the product and handling costs, and the competitive sellers’ 
prices of similar items. 

In all cases, the OEM division takes title to the merchandise from 
the seller, either on an ex-factory or central warehouse of supplier 
basis. The profit margins and general and administrative expenses 
vary by individual product. The prices to the importer’s customers 
are determined on the basis of competitive conditions in the U.S. 
The OEM division establishes the financial arrangements for pay- 
ment from its customers, which are made directly to the OEM divi- 
sion. If the U.S. purchaser fails to pay, the OEM division absorbs 
the loss. The OEM division also provides warranties for the mer- 
chandise it sells and absorbs losses against warranties. 

The importer pays the supplier weekly for multiple invoices and 
the payment generally equals the invoice amounts. 

The Sales Group orders its merchandise from either the seller or 
through other related companies throughout the world, depending 
upon availability and price. The Sales Group is its own profit center 
and the seller does not control decisions regarding where it orders 
its merchandise. 

The starting point in pricing negotiations is prices contained in a 
catalogue that the seller publishes. The basis for the catalogue 
prices is the price of merchandise to unrelated parties in Germany. 
The applicable catalogue price is determined by the level of distri- 
bution of the purchaser. Therefore, unrelated parties in Germany 
could receive the same price as the price that the Sales Group pays 
for merchandise purchased from the parent. In most instances, the 
Sales Group does not accept the catalogue price and additional price 
negotiations take place. Specifically, if the catalogue price is not 
competitive, the Sales Group demands a price reduction. 
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If a satisfactory result on price concessions is not reached, the 
Sales Group will either refuse to buy the product or will contact an- 
other company for purchase of the product. In certain instances, 
where the product is not a specialized Bosch product, the Sales 
Group goes to a domestic unrelated manufacturing source for the 
product. 

There are also instances where the Sales Group has purchased 
merchandise from an unrelated foreign supplier when the price 
from the seller is unsatisfactory. In all instances, the Sales Group 
acts as an independent profit center and the success of its execu- 
tives is measured, to a great extent, on the return of profits for 
their division. 

The Sales Group determines the prices to its U.S. customers and 
the terms of payment. The profit mark-up is determined on the ba- 
sis of market studies the Sales Group conducts. Other details of its 
transactions are similar to the OEM division’s sales. 

Based on the foregoing information, we held in ruling 543519 that 
the price actually paid or payable for the merchandise was not in- 
fluenced by the parties’ relationship. Therefore, transaction value 
was the appropriate basis of appraisement. 

Several months after the issuance of ruling 543519, you informed 
Customs that certain statements in the internal advice request that 
formed the basis for ruling 543519 were incorrect. The statements 
involved the payments from the buyer to the seller. You stated that 
there were three types of payments made by the importer to the 
seller in addition to the invoice price. The payments included (1) 
specialized tooling, (2) reimbursements for out-of-pocket expenses 
for underutilized capacity (so-called maintenance payments) and (3) 
a profit sharing program between the importer and the seller. 

As a result, on July 15, 1986, the Charleston, South Carolina, 
Customs office sought internal advice (61-86) from Headquarters on 
the dutiability of the special tooling and maintenance payments. 
Customs Headquarters issued ruling 543882 dated March 13, 1987, 
in response to the internal advice request. In that ruling, we held 
that the payments for the specialized tooling were “indirect pay- 
ments” made by the importer to the seller. Therefore, the payments 
were part of the price paid or payable for the imported merchandise 
and were to be included in dutiable value. 

In addition, in ruling 543882, we held that the “maintenance” 
payments for the seller’s out-of-pocket costs resulting from un- 
derutilized capacity were not part of the price actually paid or paya- 
ble for imported merchandise. Rather, the payments were made to 
compensate the seller for expenses incurred in preparation for pro- 
duction of merchandise contracted for by the importer but not im- 
ported. Therefore, the payments were not dutiable under transac- 
tion value. 
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On March 30, 1987, after the issuance of the previously discussed 
rulings, the Chicago Customs office requested reconsideration of rul- 
ing 543519 which held that transaction value was the proper ap- 
praisement method. Customs in Chicago argued that in light of the 
new information submitted by the importer, the ruling was based 
on incomplete data. 

Thus, on September 23, 1987, Customs Headquarters issued rul- 
ing 543916 which revoked ruling 543519 on the basis that the rul- 
ing was not based on accurate and complete information. On the 
same date, Customs also issued ruling 543933, revoking ruling 
543882 concerning the specialized tooling and maintenance pay- 
ments. The basis for the revocation was that because the transac- 
tion value ruling was revoked, the underlying assumption in ruling 
543882 that transaction value applied was “no longer valid”. There- 
fore, ruling 543933 stated that there was “no issue to decide”. 

The result of this “rule-revoke” scenario is that the appraisement 
issues must now be addressed pursuant to the importer’s request for 
reconsideration of the revocation rulings (543916 and 543933). 


Issues: 

(1) Whether transaction value is the proper method of appraise- 
ment for the imported merchandise. 

(2) Whether the importer’s payments to the seller for the special- 
ized tooling, maintenance, and profit sharing are dutiable. 


Law and Analysis: 


Transaction value, the preferred method of appraisement is de- 
fined in section 402(b\(1) of the Tariff Act of 1930, as amended by 
the Trade Agreements Act of 1979 (TAA) as the “price actually paid 
or payable for merchandise when sold for exportation to the United 
States * * *.” Section 402(b\(2\B) of the TAA states the following: 


The transaction value between a related buyer and seller is ac- 
ceptable * * * if an examination of the circumstances of the 

e of the imported merchandise indicates that the relation- 
ship between such buyer and seller did not influence the price 
actually paid or payable; * 


Thus, in determining whether the relationship between the par- 
ties influences the price of imported merchandise, the buyer and 
seller must prove that although they are related, they buy and sell 
from one another as if they are not related. There are two methods 
for determining whether the transaction value is acceptable. The 
first method involves an examination of the circumstances of the 
sale of the imported merchandise to determine if the relationship 
between the buyer and the seller influenced the price actually paid 
or payable. The second method involves using a series of test values 
as a basis of comparison to the transaction value. If the transaction 
value closely approximates any one of the test values, it will be 
accepted 
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In this case, it appears that the importer and the seller meet the 
first test. That is, it appears that the relationship between the par- 
ties does not influence the price actually paid or payable. The im- 
porter has assured us that the method for determining the price of 
the merchandise continues to be the same method described in rul- 
ing 543519, with the exception of the additional payments that have 
been revealed subsequently to Customs. Based on this assurance, we 
find that the additional payments do not affect the method the par- 
ties use for negotiating the price of the merchandise. Rather, the 
additional payments must be examined independently to determine 
whether the amounts are dutiable under transaction value. 

The first payment at issue is for specialized tooling. These pay- 
ments as discussed previously, are made by the ultimate purchasers 
through the importer to the seller. We hold that these payments 
are indirect payments to the seller that must be included in the 
price actually paid or payable for the merchandise. 

The second payment is for the out-of-pocket maintenance costs in- 
curred by the seller for reserving capacity to manufacture the im- 
ported goods. If the importer fails to purchase a minimum quantity 
of merchandise, the importer must reimburse the seller for its out- 
of-pocket expenses. We hold, as did in ruling 543882, that these pay- 
ments are not part of the price actually paid or payable for the im- 
ported merchandise. Therefore, the amounts are not dutiable under 
transaction value. 


The third payment at issue involves a profit sharing program. 
Under the program, the parties share the profits on the resale of 
the imported relays. You and Customs in Chicago previously 
reached an agreement that these amounts are dutiable as additions 
to transaction value under section 402(bX1)E) of the TAA which 
states that 


proceeds of any subsequent resale, disposal, or use of the im- 
ported merchandise that accrued, directly or indirectly, to the 
seller [are to be included in the transaction value of the 
merchandise]. 


We find nothing in the file that necessitates a reversal of that 
agreement. 
Holding: 

(1) The evidence presented by the importer demonstrates that the 
parties’ relationship did not affect the price actually paid or paya- 
ble for the imported merchandise. Therefore, transaction value is 
the proper appraisement method. 

(2) The specialized tooling and profit sharing payments are indi- 
rect payments to the seller that are dutiable under transaction 
value. The maintenance payments for the seller’s out-of-pocket ex- 
penses in reserving manufacturing capacity for the importer are 
not part of the price actually paid or payable for imported merchan- 
dise. Thus, the payments are not dutiable. 
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(C.S.D. 89-68) 


Marking: Country of origin marking of stick-on note pads sold indi- 
vidually and in packages. 


Date: January 10, 1989 

File: HQ 730935 

MAR 2-05 CO:R:C:V 730935 PMH 
Category: Marking 


Mr. DanigEt J. SHAPIRO 

OrrFice oF GENERAL COUNSEL 

Minnesota Mininc & MaNurActTuRING Co. 
P.O. Box 33428 

St. Paul, MN 55133 


Re: Country of origin marking for stick-on note pads sold individual- 
ly and in packages of twelve. 


Dear Mr. SHapiro: 

This is in response to your letter of September 9, 1987, referred to 
us by Mr. Steve Ecklund at the Federal Trade Commission. In your 
letter you request a ruling on whether the country of origin mark- 
ing on individual pads of stick-on notepaper and on the cartons in 
which they may be packaged in quantities of twelve, is sufficiently 
conspicuous. You state that the notepads may be sold individually 
or in the twelve pack cartons. We regret the delay in responding to 
this matter. 


Facts: 

The submitted sample consists of one individual pad of stick-on 
notepaper, which is two inches by three inches in size and enclosed 
in cellophane wrapping, and a small cardboard carton, which is two 
inches high and four inches long and in which twelve individual 
pads may be packaged and sold. On the cellophane wrapping at the 
front of the individual pad appear the name “Dennison,” the words 
“STICK ON NOTES” and a brief description of the article. On the 
cellophane wrapping at the back of the pad appear the name “Den- 
nison Mfg. Co.” and the U.S. address “Framingham, MA 01701.” 
The words “Made in Taiwan” do not appear anywhere on the cello- 
phane wrapping; they appear on the back of the pad, itself, at the 
bottom of a list of measurements and are substantially obscured by 
the bar code symbol on the cellophane wrapping. The submitted 
cardboard carton has four side panels and a bottom panel. On each 
of the four side panels appear the name Dennison, the words 
“STICK ON NOTES” and a brief description of the contents of the 
carton. On the bottom panel appear the name and address of Denni- 
son Mfg. Co. and, in letters of comparable size, the words “MADE 
IN TAIWAN, ROC.” 
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Issue: 

Whether the country of origin marking on the individually 
wrapped pads of notepaper and on the cardboard cartons in which 
they may be packaged and sold in quantities of twelve, complies 
with the requirements of 19 U.S.C. 1304. 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin im- 
ported into the U.S. shall be marked in a conspicuous place as legi- 
bly, indelibly and permanently as the nature of the article (or 
container) will permit, in such a manner as to indicate to the ulti- 
mate purchaser in the U.S. the English name of the country of ori- 
gin of the article. Part 134, Customs Regulations (19 CFR Part 134), 
sets forth regulations implementing the country of origin marking 
requirements and exceptions of 19 U.S.C. 1304. Section 134.41, Cus- 
toms Regulations (19 CFR 134141), provides that the marking of an 
imported product must be conspicuous enough so that the ultimate 
purchaser will be able to find the marking easily and read it with- 
out strain. In this case, since the pads of notepaper may be pur- 
chased individually or in cartons of twelve, both the individual pads 
and the cartons must be marked to indicate the country of origin. 

With regard to the submitted individual pad, it is our opinion 
that the country of origin marking is not conspicuous. The words 
“MADE IN TAIWAN” appear on the back of the pad and are cov- 
ered in part by the bar code symbol on the outer cellophane wrap- 
ping. In addition, these words are at the bottom of a list of measure- 
ments of comparable size. Due to this placing, the country of origin 
marking is not readily visible to the ultimate purchaser. To comply 
with the country of origin marking requirements, the words 
“MADE IN TAIWAN” should be set apart from the list of measure- 
ments and should either be positioned in such a way that the words 
are not covered by the bar code symbol on the cellophane wrapping 
or appear conspicuously on the wrapping itself. 

With regard to the submitted carton, it is our opinion that the 
country of origin marking is sufficient. The words “MADE IN TAI- 
WAN, ROC” are conspicuously printed on the bottom panel of the 
carton and would be readily visible to the ultimate purchaser. Fur- 
ther, we note that while the U.S. address of Dennison Mfg. Co. also 
appears on the bottom panel, the placement of this address is in 
compliance with section 134.46, Customs Regulations (19 CFR 
134.46). Section 134.46 requires that when the name of any city or 
locality in the U.S., other than the country or locality in which the 
article was manufactured or produced, appears on an imported arti- 
cle or its container, there shall appear, legibly and permanently, in 
close proximity to such words, letters or name, and in at least a 
comparable size, the name of the country of origin preceded by 
“Made in,” “Product of,” or other words of similar meaning. 
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Holding: 


Based on the above considerations and after examination of the 
samples submitted, we find that the country of origin marking on 
the individual pad of notepaper is not conspicuous, and therefore, 
not in compliance with 19 U.S.C. 1304. We further find that the 
words “MADE IN TAIWAN, ROC” which appear on the carton are 
readily visible to the ultimate purchaser and that the submitted 
carton is legally marked pursuant to 19 U.S.C. 1304 and 19 CFR 
134.46. 


(C.S.D. 89-69) 


Marking: Country of origin marking of transmission gears and 
parts. : 


Date: January 19, 1989 

File: HQ 732063 

MAR-2-05 CO:R:C: 732063 jd 
Category: Marking 


Scott Witson, Esa. 

Maupin Tayior Exuis & Apams, P.C. 
2100 M Street, N.W. 

Washington, D.C. 20037-1207 


Re: Country of origin marking requirements applicable to transmis- 
sion gears and parts. 


Dear Mr. WIson: 

This is in reply to your letters of September 26 and December 12, 
1988, concerning the country of origin marking requirements appli- 
cable to certain transmission gears and parts. In particular, your 
client is seeking an exception to the requirement of individual 
marking of such articles. 


Facts: 

According to your submission, your client imports transmission 
gears and other transmission and differential parts from various 
countries such as Korea and Spain. All parts are shipped individu- 
ally boxed in brown or white cardboard boxes. Within the box, each 
piece is coated with petroleum jelly or oil to prevent deterioration 
during shipment and wrapped in plastic or wrapping paper. 

Your client sells most of the imported parts directly to rebuilders 
of truck transmissions. Some are sold to distributors who in turn re- 
sell to rebuilders. You state that the parts are intended to be resold 
in the boxes as shipped and only in the event of substantial damage 
to the box is a part repackaged 
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We examined two sample boxes. Both boxes were sealed with fair- 
ly substantial packing tape. One box contained a small gear en- 
closed in a sealed plastic bag. The other contained a large gear 
heavily coated in petroleum jelly and wrapped in brown paper. The 
words “MADE IN KOREA” were stamped several times on each 
box and each box also carried a small paper sticker with a part 
number and part name. 


Issue: 

Can certain transmission gears and other transmission and differ- 
ential parts imported in sealed cardboard boxes that have been 
stamped with the country of origin of the part therein be excepted 
from individual country of origin marking? 

Law and Analysis: 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that every article of foreign origin (or its container) im- 
ported into the United States shall be marked in a conspicuous 
place as legibly, indelibly and permanently as the nature of the ar- 
ticle (or container) will permit, in such a manner as to indicate to 
the ultimate purchaser in the United States the English name of 
the country of origin of the article. 

Section 134.32, Customs Regulations (19 CFR 134.32), provides a 
list of articles that may be excepted from the requirement of indi- 
vidual marking. Paragraph (d) excepts articles from individual 
marking if “the marking of the containers will reasonably indicate 
the origin of the articles.” 

Holding: 

It is the opinion of this office that the transmission gears and oth- 
er transmission and differential parts imported by your client are 
imported in containers that will reasonably indicate to ultimate 
purchasers in the U.S. the country of origin of the various parts. Ac- 
cordingly, the parts are excepted from the requirement that they be 
individually marked. The stamp that is used to indicate country of 
origin on the box must be applied to the same panel as the paper 
sticker carrying the part name and number. We consider this analo- 
gous to certain situations requiring the country of origin of shoes to 
be displayed in close proximity to the size label. Ultimate purchas- 
ers are virtually certain to examine the boxes for an identifying 
part number or name and this makes it extremely likely they will 
also see the country of origin information. 
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HALPERIN SuHippPinG Co., INc., PLAINTIFF v. UNITED STATES, DEFENDANT 
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[Defendant’s motion to dismiss is denied.] 


(Decided June 6, 1989) 


Serko and Simon, (Joel K. Simon, David Serko and Matthew G. Shaw) for plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General, David M. Cohen, Director, 
Commercial Litigation Branch, Civil Division, U.S. Department of Justice; Joseph I. 
Liebman, Attorney in Charge, International Trade Field Office (Al J. Daniel, Jr.) for 
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OPINION AND ORDER 


CaRMAN, Judge: The defendant United States (the government) 
moves this Court to dismiss this action pursuant to USCIT Rule 12 
(bX1) and (5), on the grounds that this Court lacks subject matter ju- 
risdiction and, alternatively, that plaintiff Halperin Shipping Co., 
Inc. (Halperin) has failed to state a claim upon which relief may be 
granted. Halperin claims jurisdiction under 28 U.S.C. § 1581(a) 
(1982) for its action to recover duties allegedly paid twice to the 
government. 

The government alleges that the demand for payment, from 
which Halperin’s 90 day time to file a protest ran under 19 U.S.C. 
§ 1514(a) (1982 & Supp. V 1987), was a notice of liquidated damages 
sent to Halperin dated June 18, 1982. The government claims that 
Halperin failed to make a timely protest pursuant to 19 U.S.C. 
§ 1514(a) as a predicate to jurisdiction in this Court under 28 U.S.C. 
§ 1581(a). Halperin contends the demand for payment was a letter 
dated March 31, 1983, and the protest of that demand was timely 
filed on June 8, 1983. 

Alternatively, the government claims that even if this Court has 
jurisdiction, plaintiffs claim is not cognizable as a matter of law. 
The government claims that the only payment it received from 
Halperin was $219,586.00 tendered on April 18, 1983, in satisfaction 
of all duties due. Halperin’s complaint alleges that it had previously 
paid an additional $219,586.00 to Saar Systems Inc., a licensed Cus- 
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tomhouse broker. Plaintiff alleges further that the broker was in 
fact an agent of the government.! 

Rule 8(a) of this Court requires that a pleading setting forth a 
claim for relief contain “a short and plain statement” of the 
grounds upon which jurisdiction depends, and “a plain statement of 
the claim showing that the pleader is entitled to relief * * *.” In 
passing upon either a motion to dismiss for failure to state a claim 
or for lack of jurisdiction, the allegations in the complaint should be 
construed liberally and in favor of the plaintiff. Scheuer v. Rhodes, 
416 U.S. 232, 236, (1974). The allegations of the complaint must be 
assumed to be true. Cruz v. Beto, 405 U.S. 319, 322 (1972). 

A complaint should not be dismissed unless it appears beyond 
doubt that the plaintiff can prove no set of facts that would support 
its claim. McLain v. Real Estate Board of New Orleans, Inc., 444 
U.S. 232, 246 (1980), (citing Conley v. Gibson, 355 U.S. 41, 45-46 
(1957)). The question to be decided is not whether the plaintiff will 
prevail in its claim but whether it is entitled to offer evidence in 
support of its claim, since federal policy favors disposition on the 
proof rather than on the pleadings. De La Cruz v. Tormey, 582 F.2d 
45, 48 (9th Cir. 1978), cert. denied, 441 U.S. 965 (1979). 

While the Court notes it will not permit frivolous lawsuits it nev- 
ertheless holds that the plaintiff has alleged a sufficient plain state- 
ment to satisfy jurisdictional requirements for the purpose of the 
complaint as well as sufficient grounds which if proven could entitle 
Halperin to the relief sought. The motion to dismiss is denied with 
leave to renew. 


(Slip Op. 89-79) 


ForMER EMPLOYEES OF LINDEN APPAREL CorP., PLAINTIFF v. UNITED STATES, 
DEFENDANT 
Court No. 87-04-00625 
[Remanded.] 
(Dated June 6, 1989) 


Bobby A. McGee for plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, 
Commercial Litigation Branch, Civil Division, United States Department of Justice 
(Velta A. Melnbrencis) for defendant. 


1Halperin’s original complaint in this action alleged 28 U.S.C. § 1581(i) as the sole grounds for jurisdiction. In 

discussed a the government’s motion to dismiss filed on July 11, 1988 included as 

grounds for dismissal Halperin lacked jurisdiction under 28 U.S.C. § 1581(i) and that the claims were barred 

Se secienanat tetateesaenes sa nee § 2636(h). Halperin subsequently amended its complaint to allege ju- 

risdiction solely upon 28 U.S.C. § 1581(a). At oral argument on this motion the government stipulated that these 
two issues were no longer in contention. 
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MEMORANDUM OPINION 


Tsouca.as, Judge: In this action, Billy D. Ward, on behalf of the 
former employees of Linden Apparel Corporation, challenges a deci- 
sion of the Secretary of Labor denying certification to apply for 
worker adjustment assistance benefits under the Trade Act of 1974, 
19 U.S.C. §§ 2271-2321, 2395 (1982 & Supp. II 1984). Specifically, 
plaintiff contests the Secretary’s determination that the third eligi- 
bility requirement of 19 U.S.C. § 2272 was not satisfied because in- 
creased imports did not “contribute importantly” to worker separa- 
tions at Linden Apparel. The Court has jurisdiction under 28 U.S.C. 
§ 1581(d\(1) (1982). 


GOVERNING LAw 


Under the trade adjustment assistance program, workers whose 
loss of jobs are attributable to import competition may receive un- 
employment compensation, training, job search and relocation al- 
lowances and other employment services. See 19 U.S.C. §§ 2291-98. 
To apply for benefits, a group of workers must first obtain a certifi- 
cation of eligibility from the Secretary of Labor. Under 19 U.S.C. 
§ 2272, the Secretary is required to certify a group of workers if he 
determines: 


(1) that a significant number of proportion of the workers in 
such workers’ firm or an appropriate subdivision of the firm 
have become totally or y aooeraned, or are threatened to 


become totally or partially separated. 

(2) that aie or production, or both, of such firm or subdivi- 
sion have decre absolutely, an 

(3) that increases of imports of orticles like or directly com- 
petitive with articles produced by such workers’ firm or an ap- 
propriate subdivision thereof contributed im a aatae to such 
total or partial separation, or threat thereof, and to such de- 
cline in sales or production. 


Employees must meet all three statutory criteria to be certified as 
eligible for trade adjustment assistance. The instant action involves 
the Secretary’s negative determination of the third criterion. 


Facts 


In November 1986, Linden Apparel closed its manufacturing 
plant which produced men’s and boys’ overalls and painter jeans. 
The worker separation occurred in two phases. Approximately 119 
employees, or 75 percent of the work force, were displaced when 
Linden Apparel ceased production in May of 1986. The remaining 
workers, who were retained to press and package apparel made 
elsewhere, were sporadically laid-off until the plant closure in Nov- 
ember of 1986. 

On November 21, 1986, three former employees, on behalf of all 
the former Linden Apparel employees, submitted to the Secretary 
of Labor a petition for eligibility to apply for worker adjustment as- 
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sistance. The Secretary’s investigation revealed that Linden Appar- 
el was an exclusive contractor for its parent company, Washington 
Manufacturing Company (Washington). In view of this, the Secreta- 
ry treated Washington as Linden Apparel’s sole customer for pur- 
poses of the customer survey. The survey disclosed that “[Washing- 
ton] did not use any foreign contractors or import men’s and boys’ 
pants and overalls in 1985 or 1986. [Washington] increased its reli- 
ance on other domestic contractors and experienced increasing sales 
in 1986 compared with 1985.” Administrative Record (Public) at 31. 

The Secretary denied certification because, he said, the customer 
survey demonstrates that imports did not “contribute importantly” 
to the worker separation at Linden Apparel. The notice of this neg- 
ative determination was published on March 10, 1987. 52 Fed. Reg. 
7330. 

On April 10, 1987, Billy D. Ward sought an administrative recon- 
sideration of the Secretary’s negative determination. In his letter, 
Mr. Ward contended, inter alia; that: (1) prior to the plant’s closing, 
Haywood Male Inc., an apparel manufacturing company with at 
least one factory in Haiti? bought out Washington and formed 
Washington Industries; (2) some of Linden Apparel’s machinery 
were shipped to Haywood Male’s plant in Haiti; (3) one of the for- 
mer employees was sent to repair machines at Haywood Male’s Hai- 
tian plant; and (4) some former employees pressed, packed, and 
shipped foreign-made clothing. The Secretary denied the request for 
reconsideration as untimely, since plaintiff filed its request thirty- 
one days after the date of publication of the Secretary’s determina- 
tion in the Federal Register. The regulation, 29 C.F.R. § 90.18(a) 
(1988), provides for the filing of a request for reconsideration within 
thirty days of the publication date. 

In dismissing plaintiffs application as untimely, the Secretary in- 
formally advised plaintiff that Haywood Male’s operation in Haiti 
would not form a basis for certification because the plant in Haiti 
does not produce men’s and boys’ overalls and painter jeans, but 
rather men’s jackets and shirts. The Secretary further stated that 
Washington transported most of Linden Apparel’s machinery and 
equipment to domestic locations and that the remainder were 
shipped to Haiti to make apparel other than men’s and boys’ over- 
alls and painter jeans. 

Mr. Ward sought judicial review by timely mailing a copy of his 
April 10, 1987 letter to the Office of the Clerk of the United States 
Court of International Trade. The letter was deemed constitute a 
summons and complaint. 


DIscussION 


The Secretary’s denial of certification for adjustment assistance is 
conclusive if it is supported by substantial evidence on the record as 
a whole and accompanied by reasoned analysis. See 19 U.S.C. 
§ 2395(b); Int’l Union, United Auto., Aerospace and Agricultural Im- 
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plement Workers of America, UAW v. Marshall, 584 F.2d 390, 396 n. 
26 (D.C. Cir. 1978); Chapman v. Donovan, 9 CIT 545, 547 (1985). A 
reviewing court may remand a case and order the Secretary to fur- 
ther investigate if “good cause [is] shown.” 19 U.S.C. § 2395(b). 
“Good cause” exists if the Secretary’s chosen methodology is “so 
marred that [his] finding is arbitrary or of such a nature that it 
could not be based on ‘substantial evidence.’” United Glass & Ce- 
ramic Workers of North America, AFL-CIO v. Marshall, 584 F.2d 
398, 405 (D.C. Cir. 1978); Cherlin v. Donovan, 7 CIT 158, 162, 585 F. 
Supp. 644, 647 (1984). The Court believes remand is warranted in 
this case because the Secretary conducted an inadequate investiga- 
tion, thereby failing to reach substantiated conclusions. 

To the extent the Secretary treated Washington as Linden Appar- 
el’s sole customer, the Secretary’s determination is a product of 
flawed investigative technique. Regarding a parent company as the 
exclusive buyer is a fiction because arm’s length transactions do not 
occur between a parent and a subsidiary. Under the circumstances 
of enmeshed business relations between a seller and a buyer, as in 
this case, the proper subject of customer survey is the first unrelat- 
ed purchasers of the articles-under investigation. This standard is 
indispensable for the Secretary to fulfill his duty to conduct an un- 
biased customer survey. The fact that Linden Apparel was selling 
exclusively to its parent does not discharge the Secretary’s obliga- 
tion to seek data from Washington’s customers. It is circular rea- 
soning to carve out an exception to accommodate such situations. 

Obtaining information from the customers or Washington is con- 
sistent with the focus of the Secretary’s investigation: whether “in- 
creases of imports of articles like or directly competitive with arti- 
cles produced by [Linden Apparel] * * * contributed importantly” to 
the closure of Linden Apparel. 19 U.S.C. § 2272(8). The Secretary 
buttressed his negative determination with the statement that 
Washington “increased its reliance on other domestic contractors 
and experienced increasing sales in 1986 compared with 1985.” Ad- 
ministrative Record (Public) at 31. Insofar as Washington’s garment 
business included articles other than those produced at Linden Ap- 
parel, it was an error for the Secretary to refer generally to Wash- 
ington’s overall sales experience during the period under investiga- 
tion. The statute requires the Secretary to specifically address those 
portions of Washington’s sales which were directly attributable to 
the customers of Washington switching to imports of men’s and 
boys’ overalls and painter jeans during the relevant period. 

The subject determination of the Secretary is flawed for another 
reason. If the company under investigation is part of a larger corpo- 
rate entity, the Secretary has a duty of providing a description of 
the organizational structure and of inquiring into how the subject 
company fits into the organization. See Petition Verification Form, 
Administrative Record (Public) at 3. In the present action, the Sec- 
retary did not discover Washington’s merger with Haywood Male 
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until Mr. Ward raised the issue in his petition for reconsideration of 
the Secretary’s determination. The Secretary’s belated acknowl- 
edgement of Washington’s corporate ties with Haywood Male, and 
dismissal of relevance of such business relations for purposes of cer- 
tification, is unsatisfactory. 

It appears that communication with Washington formed the basis 
for the Secretary’s conclusion that Haywood Male’s facility in Haiti 
has no bearing on the certification question. The problem with this 
approach is that it is no substitute for obtaining business records 
and statements from the purchasing company as to the reason be- 
hind the merger. See Former Employees of Tyco Toys, Inc. v. Brock, 
Secretary of Labor, 12 CIT ——, slip op. 88-114 (Aug. 26, 1988). To 
analogize, insofar as Washington Industries is the owner of both 
Washington and Haywood Male, the former is the “nerve or control 
center” of the corporate “organism” and the latter firms constitute 
its “limbs.” Under the circumstances, an investigation which only 
focuses on business dynamics between Linden Apparel and Wash- 
ington is deficient because this approach is, at best, an indirect sec- 
ond-handed method for determining whether the cause for consoli- 
dation was increased imports of “like or directly competitive” prod- 
ucts. 19 U.S.C. § 2272(3). 

The Court remands this case to the Secretary to conduct customer 
surveys consistent with this opinion to ascertain whether the shift 
in purchases by the customers of Washington from articles that 
Linden Apparel manufactured to imports “contributed important- 
ly” to the worker separations at Linden Apparel. The Secretary is 
further directed to inquire into the corporate structure of Washing- 
ton Industries as it affects Linden Apparel. So oRDERED. 


(Slip Op. 89-80) 


GRANGES METALLVERKEN AB, ET AL., PLAINTIFFS v. UNITED STATES, 
DEFENDANT, AND AMERICAN BRASS, ET AL., DEFENDANT-INTERVENORS 


Court No. 87-04-00583 


The International Trade Commission could reasonably find on the record that al- 
though some domestic purchasers perceived Swedish brass sheet and strip to be of a 
higher quality than other imports, there was a reasonable overlap in competition 
with other imported and domestic brass and that cumulation was appropriate even 
in the absence of a domestically-produced sub-product during most of the period 
under investigation. 


(Judgment for defendant.] 
(Decided June 7, 1989) 


Sonnenberg, Anderson, O’Donnell & Rogriguez (Paul S. Anderson ) for plaintiff. 
Lyn M. Schlitt, General Counsel, James A. Toupin, Assistant General Counsel, 
United States International Trade Commission (Calvin H. Cobb, III) for defendant. 
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Collier, Shannon, Rill & Scott (David A. Hartquist, Jeffrey S. Beckington and 
Kathleen Weaver Cannon) for defendant-intervenors. 

DiCario, Judge: Plaintiffs move pursuant to Rule 56.1 of the 
Rules of this Court to challenge the decision of the United States In- 
ternational Trade Commission that a domestic industry is material- 
ly injured by reason of cumulated imports of brass sheet and strip 
from Sweden and other countries. Certain Brass Sheet and Strip 
from France, Italy, Sweden, and West Germany, Inv. Nos. 
701-TA-270 and 731-TA-313, 314, 316 and 317 (Final), USITC Pub. 
No. 1951 (Feb. 1987). The Court has jurisdiction under 28 U.S.C. 
§ 1581(c) (1982). 

The Court holds that even if the Commission had found that some 
domestic purchasers perceived Swedish brass to be of a higher qual- 
ity than other imports, the record supports the finding of a reason- 
able overlap in competition among imported and domestic brass to 
allow the Commission to cumulate Swedish brass with imports from 
Brazil, Canada, France, Italy, the Republic of Korea, and West Ger- 
many, even though domestic producers did not manufacture one 
brass sub-product during most of the period under investigation. 


THE MERCHANDISE 


“Certain brass sheet and strip” refers to wrought brass sheet and 
strip of solid rectangular cross section over 0.006 inch but less than 
0.188 inch in thickness, in coils or cut to length, whether or not cor- 
rugated or crimped, but not cut, pressed, or stamped to non-rectan- 

shape, and provided for in items 612.3960, 612,3952, and 
612.3986 of the Annotated Tariff Schedules of the United States. 
USITC Pub. 1951 at 6, Al n.1, A4. For tariff purposes brass sheet is 
over 20 inches wide, and strip is not over 20 inches wide. Id. at 6, 
A5. The generally accepted industry distinction between sheet and 
strip is that strip consists of brass that is coiled or wound on reels of 
whatever gauge or width, while sheet consists of brass that. is no 
longer coiled or wound but has been cut to length. Jd. at A5. 

The brass products investigated are defined in the ““C20000series” 
under the nomenclature the Unified Numbering System and the 
equivalent “200-series” under the Copper Development Association 
numbering system. Id. at A4. The chief characteristics of C20000 se- 
ries brass are ease of manufacture, fair electrical conductivity, ex- 
cellent forming and drawing properties, and good strength. Jd. at 7. 
Brass sheet and strip have numerous uses, including ammunition, 
automotive radiators, door hardware and bathroom accessories, 
electrical connectors, jewelry, and lamp bases. Jd. 
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Discussion 


I. Competition 

Plaintiffs submit that there is no substantial evidence to support 
cumulation of Swedish brass with other imports because the Com- 
mission (A) failed to account for substantial evidence relating to the 
fungibility of imported and domestic products, and (B) did not deter- 
mine whether imported and domestic products are within a reason- 
able price range. 

A. Fungibility 

Plaintiffs state that the record is replete with evidence confirm- 
ing the lack of fungibility and competition due to the superior quali- 
ty of Swedish brass products as compared to brass products from 
other sources. R. List 1, Doc. 274, at 136-39, 143. Plaintiffs argue 
that the Commission failed to account for this evidence in its 
determination. 

To invoke the cumulation statute, the imports to be cumulated 
must compete with one another and with the domestic like products 
they allegedly injure. 19 U.S.C. § 1677(7XCXiv) (Supp. V 1987); 
LMI-La Metalli Industriale, S.p.A. v. United States, 138 CIT ——, 
Slip Op. 89-46, at 26 (Apr. 11, 1989); Mock, Cumulation of Import 
Statistics in Injury Investigations before the International Trade 
Commission, 7 Nw. J. Int’1 L. & Bus. 433, 441 (1986). 

In its earlier determination on Certain Brass Sheet and Strip 
from Brazil, Canada, and the Republic of Korea, Inv. Nos. 
701-TA-269 and 731-TA-311, 315, and 315 (Final), USITC Pub. 
1930 (Dec. 1986), the Commission found evidence that domestic and 
imported C20000 series brass sheet and strip did “compete with one 
another” after it considered: (1) the degree of fungibility between 
the products; (2) the presence of sales or offers to sell in the same 
geographic markets; (3) the existence of common or similar chan- 
nels of distribution; and (4) the simultaneous presence of imports in 
the market. Jd. at 12-13. Referring to that earlier determination in 
its determination on Certain Brass Sheet and Strip from France, 
Italy, Sweden, and West Germany, the Commission stated that “[i]jn 
these investigations, no new information has been brought to our 
attention that leads us to believe that cumulation is inappropriate 
or that imports from any individual country should be excluded 
from a cumulative analysis.” USITC Pub. 1951, at 12. In its decision 
to include Swedish imports in its cumulative analysis, the Commis- 
sion considered the arguments of the Swedish producers that their 
imports should not be cumulated with those from other countries: 

They raised a number of grounds on which their product alleg- 
_ did not compete with other imports or with the domestic 
oe Post-Hearing Brief of Metallverken Inc. and 
verken AB [R. List 2, Doc. 30.] at 1-4. However, these are 


th e same —— that were before us and that we. rejected 
nu 


in [Certai Sheet and Strip from Brazil, Canada, and the 
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Republic o, f Korea, Inv. Nos. 701-TA-269 and 731-TA-311, 315, 
and 315 (Final), USITC Pub. 1930 (Dec. 1986)]. nani in mind 
the range of product covered by this investigation, the differ- 
ences that exist between the imports from weden saan other 
imports and between the imports from Sweden and the domes- 
tic like product are not sufficient for us to find that the Swed- 
ish product does not compete with other _— or the domes- 
tic like product “in any meaningful sense 


USITC Pub. 1951, at 12 n.32 (citing Certain Carbon Steel Pipes and 
Tubes from the People’s Republic of China, the Philippines, and Sin- 
gapore, Inv. Nos. 731-TA-292 through 296 (Preliminary), USITC 
Pub. 1796, at 17 (Dec. 1985)). 

Plaintiffs argue that Swedish products do not compete with other 
imports because: 


(1) The Frenc a petpesily produce. brass reroll of standard 
quality while Metallverken does not sell reroll products. R. List 
1, Doc. 274, at 136, 139. 

(2) The Germans produce | high-quality brass, as does 
Metallverken, but brass products,from these two countries do 
not compete because tthe] Swedes sell es ———w thin [gauges] 
for unique applications with which the German producers do 
not complete.” Jd. at 137. 

(3) Imports from Italy, Korea, and Canada do not compete 
with Swedish imports “also due to quality reasons and due to 
the fact that they are engaged primarily in producing and sell- 


ing more standardized products rather than the specialty brass 
produced by Metallverken.” Plaintiffs’ Motion for Judgment 
Wen an Agency Record, at 11 (citing ” List 1, Doc. 274, at 136). 
(4) Brazilian brass does not compete with the Swedish prod- 
uct “because the Brazilian product does not compete in the 
higher-quality markets.” Jd. (citing R. List 1, Doc. 274, at 143). 


Plaintiffs claim that there is substantial evidence showing that 
Swedish products are “of higher quality than others and that many 
of the imports are not as substitutable for domestic product[s] due 
to lead times, metal-fixing methods and quality considerations.” Jd. 
at 20. 

Plaintiffs also argue that “quality is the major factor considered 
by most purchasers in determining brass sheet and strip 
purchases.” Jd. at 11 (citing R. List 2, Doc. 73, at A107; USITC Pub. 
1951 at A78). Plaintiffs point out that in a customer survey conduct- 
ed by the Commission staff, 64 percent cited quality as the most im- 
portant factor in purchasing and over 85 percent ranked price and 
quality among the top three factors in their purchasing decisions. 
USITC Pub. 1951 at A78. Additionally, “approximately one-half of 
the largest end-users stated that imported Swedish brass sheet and 
strip is superior to U.S. produced brass,” and two distributors re- 
ported that mills in Sweden, West Germany, France, and Italy “pro- 
duce brass strip with a better finish, or surface quality, and that 
some customers believe that finish is an indicator of metallurgical 
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quality.” Id. at A78-79. Plaintiffs also note that two end users men- 
tioned that Swedish and West German brass is more consistent 
with respect to gauge control and yields more feet per pound than 
United States brass despite recent advances in statistical process 
control. Jd. at A79. Three purchasers also reported paying a premi- 
um for West German brass and one purchaser reported paying a 
premium for Swedish brass. Jd. at A79 n.2. 

Plaintiffs state that in addition to the customer survey, there is 
further evidence “indicating the tremendous quality and fungibility 
differences between the Swedish product and all other imports and 
domestic brass sheet and strip.” Plaintiffs’ Motion for Judgment 
Upon an Agency Record, at 13 (citing R. List 2, Doc. 74). Plaintiffs 
also argue that while Swedish producers manufactured brass for 
caskets, the Commission failed to account for the fact that there 
was no domestic production of this brass sub-product during most of 
the period of investigation. Jd. at 16. Plaintiffs reason that 


considering plaintiffs’ minimal market penetration ratios 
and the fact that a significant portion of that small market pen- 
etration consists of products that were not produced domestical- 
ly ta a [most of] the period of investigation, the lack of fungi- 
in between Swedish products, other imports and domestic 

ucts is readily apparent (particularly when quality is also 
conmidered) and the Commission’s determination that these 
— are fungible is not supported by substantial evidence 
of record. 


Id. 

It is not the Court’s function to reweigh the evidence, but to de- 
cide whether the Commission’s determinations are supported by 
substantial evidence. 19 U.S.C. § 1516a(b)\(1XB) (1982); Matsushita 
Elec. Indus. Co. v. United States, 3 Fed. Cir. (T) 44, 54, 750 F.2d 927, 
936 (1984); Citrosuco Paulista, S.A. v. United States, 12 CIT ——, 
704 F. Supp. 1075, 1093 (1988). “Substantial evidence” is such rele- 
vant evidence as a reasonable mind might accept as adequate to 
support a conclusion. Universal Camera Corp. v. National Labor Re- 
lations Bd., 340 U.S. 474, 477 (1951); Consolidated Edision Co. v. 
National Labor Relations Bd., 305 U.S. 197, 229 (1938). It is some- 
thing less than the weight of the evidence, and the possibility of 
drawing two inconsistent conclusions from the evidence does not 
prevent an administrative agency’s finding from being supported by 
substantial evidence. Consolo v. Federal Maritime Comm’n, 383 U.S. 
607, 619-20 (1966); Matsushita, 3 Fed. Cir. (T) at 51, 750 F.2d at 933. 
The substantiality of evidence must also take into account whatever 
in the record fully detracts from its weight. Universal Camera 
Corp., 340 U.S. at 477; National Ass’n of Mirror Mfrs. v. United 
States, 12 CIT ——, 696 F. Supp. 642, 644 (1988). 

The Commission has previously analyzed competition among im- 
ports and domestic products by determining whether there is a 
“reasonable overlap” in competition. For example, in one prior de- 
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termination the Commission cumulated the volume and effect of 
imports based on the “reasonable overlap in the geographic and 
end-user markets in which the imports and the domestic like prod- 
uct [were] sold,” despite allegations of quality differences and evi- 
dence that certain products were predominantly sold in discrete 
end-use markets. Certain Cast-Iron Pipe Fittings from Brazil, the 
Republic of Korea, and Taiwan, Inv. Nos. 731-TA-278-80 (Final), 
USITC Pub. 1845, at 9 (May 1986). In affirming the Commission’s 
determination in that action, the court found that 


it was reasonable [for the Commission] to find that there was 
sufficient evidence of overlap in the end-use market which, giv- 
en the fungibility and similar quality of the imports, the simi- 
lar time period involved, and the geographic overlap of the 
— justified a conclusion that the imports from Brazil 

eted with imports from Korea and Taiwan and the domes- 
. e product within the meaning of the cumulation 
provision. 


Fundicao Tupy, S.A. v. United States, 12 CIT ——, 678 F. Supp. 898, 
902 (1988), aff'd, 859 F.2d 915 (Fed. Cir. 1988). 

The Commission argues that although a custom product delivered 
to the customer may be unique, there is competition in this indus- 
try because other producers also sought to sell that same merchan- 
dise to the same customer: 


In this respect, there is competition for sales of custom products 


* * *. The Commission has often found goods to be fungible 
where producers manufacture goods to specifications, and do- 
mestic and foreign producers alike are able to innaianeiue a 
range of products as specified by the customers. 


Defendant’s Memorandum in Response to Plaintiffs’ Motion for 
Judgment on the Record, at 23 (citing R. List 2, Doc. 74, at 5). 

Although plaintiffs claim that Swedish brass products are not 
fungible with other imported and domestic products, the confiden- 
tial record is to the contrary. R. List 2, Doc. 74, at 3 (France, Italy, 
Sweden and West Germany). See also R. List 2, Doc. 66, at 2 (Brazil, 
Canada, and Korea). 

The Commission analyzed competition with respect to standard 
brass sheet and strip by comparing sales of nine categories of brass 
products, with dimensions identified by the Commission staff as 
common denominators in the industry. USITC Pub. 1951 at A58. 
Categories designed to segregate comparable products were defined 
by the four major price factors identified by purchasers (i.e., alloy, 
gauge, width, and market segment), so that an additional annealing 
step would not be necessary to reduce the brass product from the 
thickest to thinnest gauge within the category. Id. at A59, B42. Cat- 
egories were also designed to segregate products normally sold to 
rerollers, distributors, and end users, so that products within each 
category were comparable in stage of production and in end use. Jd. 
at B42. 
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Sales data were available for Swedish imports in several common 
product categories, with price comparisons for product 1 (builders’ 
hardware), product 2 (slitting stock .02 to .25 inch thick), product 5 
(slitting stock .016 to .0199 inch thick), as well as for Swedish elec- 
trical stamping and wiring imports which varied only slightly from 
the domestic product. Id. at A75-76; R. List 2, Doc. 72 at 6-7; Doc. 
74 at 5; Doc. 76.165A; Doc. 76.199. Domestic producers sold all of 
the common categories of brass products during the period of inves- 
tigation. USITC Pub. 1951 at A61, A63. 

In addition to this support for finding competition with the do- 
mestic product, the record also supports a finding of competition 
among the imports. Product 1 was sold by Swedish, Brazilian, 
French, Italian, Korean and West German producers. Jd. at A 70, 
B36; Brazil, Canada, and Korea, USITC Pub. 1930 at A62. Product 
2 was sold by Swedish, Brazilian, Canadian, French, Italian, Kore- 
an, and West German producers. R. List 2, Doc. 73, at A95 (table 
23); Brazil, Canada, and Koreaj'USITC Pub. 1930 at A60. Product 3 
was sold by Swedish, French}:and West German producers. R. List 
2, Doc. 73, at A100, A104. Product 5 was sold by Swedish, Brazilian, 
Canadian, Italian, Korean, and West German producers. Id. at A96 
(table 24); Brazil, Canada, and Korea, USITC Pub. 1930 at A61. 
Thus, Swedish brass was sold in the United States (1) as slitting 
stock along with United States, Brazilian, Canadian, French, Ital- 
ian, South Korean,’ and West German brass; (2) for builders’ hard- 
ware along with United States, Brazilian, French, Italian, South 
Korean, and West German brass; and (3) for electrical stamping and 
wiring products in direct competition with United States brass. R. 
List 2, Doc. 73, at A95-97, A101-05, B36-37. B40. 

Although quality appeared to be a major factor in purchaser’s de- 
cisions, price was also a major factor. It is not unreasonable for the 
Commission to find that domestic purchasers prefer to purchase 
higher quality goods that are available at a cheaper price than do- 
mestic goods or other imports perceived to be inferior. “Competi- 
tion” consists of rivalry in the marketplace, where goods will be 
bought from those who, in view of buyers, provide “the most for the 
money.” J.P. Friedman, Dictionary of Business Terms 109 (1987). 
The sales data and other information in the confidential record sup- 
port the Commission’s finding that the Swedish products competed 
with the domestic and imported products. R. List 2, Doc. 74, at 3. 
Even with respect to casket brass, fungible products competed di- 
rectly for sales during the period of investigation. Jd. at A104 n.1. 
The fact that Swedish casket brass was sold in the United States for 
most of the period under investigation without a domestic counter- 
part does not undermine the Commission’s conclusion that Swedish 
brass competed with domestic and other imported brass. The Com- 
mission need not track each sale of individual sub-products and 
their counterparts to show that all imports compete with all other 
imports and all domestic like products. Rather, the Commission 
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need only find evidence of reasonable overlap in competition to sup- 
port its determination to cumulate imports. 

The record indicates that (i) many domestic and foreign suppliers, 
including Swedish suppliers, sold customized brass products, (ii) 
Swedish producers sold at least three of nine standard products in 
the United States during the period of investigation, and (iii) sales 
of practically identical products at comparable prices were made by 
domestic and foreign producers, including Swedish producers, dur- 
ing most of the period of investigation. The record also shows that 
Swedish and domestic producers sold some casket brass during the 
period of investigation. R. List 2, Doc. 73, at 104 n.1. The record 
thus supports the Commission’s conclusion that domestic and im- 
ported brass were fungible and that Swedish imports competed with 
the domestic like products and other subject imports. 

While plaintiffs also claim that virtually all Swedish brass im- 
ports are of uniquely high quality, the record is mixed as to this as- 
sertion. R. List 2, Doc. 30 (exhibit I]). The record nonetheless sup- 
ports a finding that both the domestic like products and other im- 
ports were of comparable quality. One domestic producer testified 
that it could “compete with the quality of any foreign import in the 
world” and could produce brass products “equivalent to any of 
theirs in the world and meet their quality requirements.” R. List 1, 
Doc. 274, at 44. A competitor of that domestic producer corroborat- 
ed the accuracy of this testimony and stated that it could “also do 
that.” Id. A West German producer testified that he knew “of only 
a few sources that can meet the high quality requirements of these 
customers” and identified “German producers, the Japanese, the 
Dutch, some domestic producers, and in certain unique markets, the 
Swedes.” Jd. at 135. 

Swedish producers competed with West German and other for- 
eign and domestic producers in sales of products 1, 2, 3, and 5. 
These categories have standard dimensions which exclude “especial- 
ly thin” gauges designed for unique applications. Yet even as to 
these “expecially thin” gauges, the plaintiffs acknowledge that the 
West German and Swedish producers have similar gauge control. 
Plaintiffs’ Motion for Judgment Upon an Agency Record, at 13. 
While plaintiffs also cite the “superior timing” of Swedish products 
and allege it to be a sign of high quality, the product under investi- 
gation, C20000 brass, contains no tin and “superior tinning” is 
therefore irrelevant. 

B. Reasonable Price Range 

Although the Commission considered price comparisons, plaintiffs 
argue that the comparisons are inadequate to analyze competition 
and the Commission’s conclusions based on these comparisons are 
unsupported by substantial evidence of record. 
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Eight price comparisons showed Swedish underselling by 17.9 
percent for builders’ hardware and one sale of heavier gauge slit- 
ting stock evidenced overselling by 19.9 percent. USITC Pub. 1951 
at A75. The Commission thus found that “[flor Sweden, there was 
underselling in seven of eight direct comparisons.” Jd. at 16. 

Plaintiffs admit that the data “showed underselling by the Swed- 
ish material * * * and a mixed pattern of overselling and under- 
selling with prices being very close * * *.” Plaintiffs’ Motion for 
Judgment Upon an Agency Record, at 16-17 (citing R. List 2, Doc. 73 
at A103-05). Plaintiffs complain that the Commission failed to ac- 
count for “what appear to be large price differentials found between 
casket brass and other products.” Jd. at 17. Plaintiffs state that “to- 
tal delivered prices on those products were significantly higher than 
for the other products under comparison.” Jd. at 18 (citing R. List 2, 
Doc. 76.18) (addendum to questionnaire response). Since casket 
brass comprised [a confidential percentage] of shipments during 
1986, is priced higher, and had’ no domestically-produced counter- 
parts during most of the period under investigation, plaintiffs argue 
that a finding that these products compete could not be based on 
substantial evidence of record. 

The plaintiffs’ claim that the Commission should have accounted 
for price differentials fails because there is no requirement for the 
Commission to conduct a price range analysis in an injury investi- 
gation. Negev Phosphates, Ltd. v. United States, 12 CIT ——, 699 F. 
Supp. 938, 942 (1988). 

The Commission states that it did not separately address price to 
analyze competition because, as with quality, price is an implicit el- 
ement of the fungibility analysis. While it is an abuse of discretion 
for an agency to fail to consider an issue properly raised by the rec- 
ord evidence, Timken Co. v. United States, 10 CIT 86, 97, 630 F. 
Supp. 1327, 1337-38 (1986), the fact that certain information i is not 
discussed in a Commission determination does not establish that 
the Commission failed to consider that information because there is 
no statutory requirement that the Commission respond to each 
piece of evidence presented by the parties. National Ass’n of Mir- 
rors Mfrs. v. United States, 12 CIT ——, 696 F. Supp. 642, 648-49 
(1988); Empire Plow Co. v. United States, 11 CIT ——, 675 F. Supp. 
1348, 1354 (1987); British Steel Corp. v. United States, 8 CIT 86, 98, 
593 F. Supp. 405, 415 (1984). The Commission is presumed to have 
considered all of the evidence in the record, especially where the 
facts allegedly ignored were presented at an open hearing. National 
Ass’n of Mirror Mfrs., 12 CIT at -——, 696 F. Supp. at 648. While 
this presumption can be rebutted, the record in this investigation is 
convincing that the Commission fully considered the testimony and 
supplemental questionnaire responses presented by the Swedish 
manufacturers to support their arguments that their products 
should not be cumulated with other imports. R. List 3, Doc. 1, at 
6-8. See also R. List 2, Docs. K and L(7), at 1-4. It is not the Court’s 
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function to decide that it would have made another decision of the 
basis of the evidence. Matsushita Elec. Indus. Co. v. United States, 3 
Fed. Cir. (T) 44, 54, 750 F.2d 927, 936 (1984); National Ass’n of Mir- 
ror Mfrs., 12 CIT at ——, 696 F. Supp. at 644. 


II. Cumulation of Large and Small Volumes of Imports 

Plaintiffs assert that the Commission’s determination to cumu- 
late is not in accordance with law because the Commission failed to 
take note of legislative history to the cumulation statute, 19 U.S.C. 
§ 1677(7XCXiv) (Supp. V 1987), which allegedly precludes cumula- 
tion of imports from countries with large and small volumes of im- 
ports. See H.R. Rep. 725, 98th Cong., 2d Sess. 37, reprinted in 1984 
U.S. Code Cong. & Admin. News 5127, 5164; H.R. Rep. 1156, 98th 
Cong., 2d Sess. 173, reprinted in 1984 U.S. Code Cong. & Admin. 
News 5220, 5290. 

This claim was rejected in LMI-La Metalli Industriale, S.P.A. v. 
United States, 13 CIT ——, Slip Op. 89-46, at 25-30 (Apr. 11, 1989), 
which held that while the legislative history may be ambiguous, the 
language of the cumulation statute itself does not exclude smaller 
volumes of imports from cumulation with larger volumes. See also 
Republic Steel Corp. v. United States, 8 CIT 29, 33, 591 F. Supp. 640, 
644 (1984) (“Cumulation is essential * * * when a subsidized [or 
dumped] source, again not sufficient individually to cause injury to 
the industry, adds to the injury caused by larger sources”). 

Plaintiffs also state that the level of its imports is “quite mini- 
mal” and had a “negligible” impact on domestic prices. Plaintiffs’ 
Motion for Judgment Upon an Agency Record, at 26, 33. The Omni- 
bus Trade and Competitiveness Act of 1988, P.L. 100-418, § 1330(b), 
102 Stat. 1107, 1207 (1988), amended the cumulation statute to per- 
mit the exclusion of “negligible” imports from the Commission’s cu- 
mulative analysis. The amendment does not affect this case because 
it applies only to investigations initiated after August 23, 1988. Id. 
§ 1337(c), 102 Stat. at 1211. 

Ill. Allegation of No Injury From Swedish Imports 

Plaintiffs contend that the affirmative injury determination 
“with respect to Sweden” is unsupported by the record. 

The Commission did not make a specific material injury determi- 
nation “with respect to Sweden.” Rather, the Commission made its 
determination under 19 U.S.C. § 1677(7\CXiv) by assessing the cu- 
mulative volume and effect of the imports on the domestic industry. 
The Commission determined that the cumulative volume of imports 
was significant throughout the period of investigation and that 
there had been significant underselling and price depression by 
cumulated imports, resulting in a material adverse impact on do- 
mestic production and shipments and on domestic sales and profit- 
ability. USITC Pub. 1951 at 13-14, 16-17. It is sufficient that the 
imports contribute, even minimally, to material injury. LMI-La 
Metalli Industriale, S.p.A. v. United States, 13 CIT ——, Slip Op. 
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89-46, at 31 (Apr. 11, 1989); Citrosuco Paulista, S.A. v. United 
States, 12 CIT ——, 704 F. Supp. 1075, 1101 (1988). 

The plaintiffs do not contest the finding of injury to the domestic 
industry, but argue that (a) price data elicited from questionnaires 
were inadequate and not sufficiently reflective of Swedish imports, 
and (b) the Commission’s reliance on allegations of lost sales was 
misplaced. 


A. Price Data 

Plaintiffs complain that price data submitted by importers of 
Swedish brass yielded eight quarterly price comparisons, while 
questionnaires for other countries yielded 35 comparisons for 
France, 30 for Italy, 59 for West Germany, 27 for Brazil, 25 for Ca- 
nada, and 28 for Korea. Plaintiffs’ Motion for Judgment Upon an 
Agency Record, at 35. See R. List 1, Doc. 274, at 164-65. Plaintiffs 
argue that sales in only eight out of a possible 126 quarters is insuf- 
ficient to compare Swedish diddomestic prices, and that most of 
the sales were in standardized product groups and occurred when 
the dollar was stronger. Plaintiffs complain that questionnaires 
were designed to “catch the’'Swedes” in those categories involving 
more standardized, non-specialty products. See R. List 2, Doc. R, at 
1 : 


The Commission staff requested nontoll price data from domestic 
producers and importers with respect to nine categories of products, 
and toll data with respect to four of those nine categories. The Com- 
mission states that the categories were designed to segregate com- 
parable brass sheet and strip products. The Commission defined 
product categories according to specifications relating to the four 
major price factors—alloy, gauge, width and market segment. R. 
List 2, Doc. 73, at A83. To control for quarterly price changes due 
solely to slight changes in the product specifications sold within a 
product category, the Commission asked producers and importers to 
provide data for the same item throughout the period of investiga- 
tion. USITC Pub. 1951 at A58-59. Since price variations were more 
closely related to the number of annealing steps rather than to the 
precise gauge of a given product, the Commission selected the par- 
ticular category specifications so that an additional annealing step 
would not normally be necessary to reduce brass sheet and strip 
from the thickest to the thinnest gauge within a category. Id. at 
B42. Finally, the Commission designed the categories to control for 
level of sale. Slitting stock, sold to distributors, for example, was 
made one category, while builders’ hardware, sold to hardware 
manufacturers, fell into a separate category. Id. 

Congress set no minimum standard by which to measure the thor- 
oughness of a Commission investigation, Atlantic Sugar Lid. v. 
United States, 2 Fed. Cir. (T) 130, 134-35, 744 F.2d 1556, 1561 
(1984), and the Commission has broad discretion to pursue an inves- 
tigation in a manner that will provide substantial evidence for its 
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determinations. Negev Phosphates, Ltd. v. United States, 12 CIT 
——, 699 F. Supp. 938, 950-51 (1988); Alberta Pork Producers’ Mktg. 
Bd. v. United States, 12 CIT ——, 683 F. Supp. 1398, 1402 (1988). Al- 
though an agency’s failure to collect pertinent data may constitute 
an abuse of discretion, Timken Co. v. United States, 10 CIT 86, 97, 
630 F. Supp. 1327, 1337-38 (1986), the Court finds that the plaintiffs 
have not established that the Commission’s determination does not 
rest upon substantial evidence. 


B. Lost Sales 

Plaintiffs also argue that the Commission’s reliance on allega- 
tions of lost sales is misplaced. 

Reliance on lost sales data may be a helpful analytical tool in in- 
jury investigations, but with fungible goods, volume rather than an- 
ecdotal evidence may be the best indicator of lost sales. Negev 
Phosphates, 12 CIT at ——, 699 F. Supp. at 942; USX Corp. v. Unit- 
ed States, 11 CIT ——,, 655 F. Supp.;487,.491 (1987); Lone Star Steel 
Co. v. United States, 10 CIT 731, 733-34, 650 F. Supp. 183, 186 
(1986). 

Lost sales data indicate that purchasers especially interested in 
quality often purchased brass from several countries. One purchas- 
er bought brass from Brazil, Canada, Sweden and West Germany, 
as well as from domestic suppliers, while another purchased import- 
ed brass exclusively from Canada. A third purchaser noted that Ko- 
rean brass was of very good quality. A fourth producer bought brass 
from domestic, Swedish, and West German suppliers because quali- 
ty was its main concern. 

While plaintiffs may offer an alternative interpretation of the ev- 
idence, it has failed to show that the Commission’s determination 
does not rest upon such relevant evidence as.a reasonable mind 
might accept as adequate to support a conclusion. Matsushita Elec. 
Indus. Co. v. United States, 3 Fed. Cir. (T) 44, 54, 750 F.2d 927, 936 
(1984); Negev Phosphates, 12 CIT at ——, 699 F. Supp. at 942. 


CoNCLUSION 


The Court finds that the Commission’s determination to cumulate 
imports of brass sheet and strip from Sweden with dumped and sub- 
sidized imports from other countries is supported by substantial evi- 
dence on the record as a whole and is according to law. The Court 
affirms the Commission’s material injury determination in Certain 
Brass Sheet and Strip from France, Italy, Sweden, and West 
Germany, Inv. Nov. 701-TA-270 and 731-TA-313, 314, 316 and 317 
(Final), USITC Pub. No. 1951 (Fed. 1987), as it applies to imported 
brass sheet and strip from Sweden. 
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OPINION 


TsoucaLas, Judge: Plaintiff Generra Sportswear Company brings 
this action to contest the denial of its protest of a decision by the 
United States Customs Service (Customs) to include quota charges 
in the appraised value of certain merchandise from Hong Kong. 
This action is submitted for decision solely upon the pleadings and 
an agreed Stipulation of Facts in lieu of trial (Stipulation). The 
Court has jurisdiction under 28 U.S.C. § 1581(aX(1982). 


BACKGROUND 


Plaintiff negotiated with Bagutta Garment Ltd. (Bagutta) in 
Hong Kong, for the purchase of 595 pieces of woven 100% cotton 
knit blouses at a cost of US$6.00 per unit. Stipulation at 4. As part 
of the negotiation, Bagutta agreed to obtain on behalf of plaintiff 
“Type A Transfer of Quota for Export of Textiles to the United 
States” at a cost of US$.95 per unit. Jd. at 5. Due to Bagutta’s de- 
lay in obtaining Type A Transfer quota for this shipment, it was 
forced to pay US$1.28 per unit instead of the US$.95 per unit it had 
negotiated with plaintiff. Jd. at 9. Plaintiff paid Bagutta for the 
merchandise by means of a letter of credit in the amount of 
US$3,570.00. Id. at 13. The quota charges were separately billed 
to, and paid by, plaintiff's Hong Kong buying agent, Generra H.K., 
in the amount of US$565.25. Id. at {| 14-15. 

Customs appraised the subject merchandise on the basis of trans- 
action value as defined in § 402(b) of the Tariff Act of 1930, as 
amended by the Trade Agreements Act of 1979 (19 U.S.C. § 1401la(b) 
(1982)), and concluded that the amount paid for quota charges was 
properly part of the dutiable value of the merchandise. It is plain- 
tiff's contention that these quota payments are not part of dutiable 
value because they are neither paid “for the merchandise” nor are 
among the list of items found in § 1401la(bX1) which can increase 
the amount actually paid or payable for the merchandise.’ The sole 


ISection 1401a(bX1) reads as follows: 
(1) oe ees rchandise is Se ie cone ahr payable for the mer- 
se for exportation to the United States, plus amounts equal 
dhs packing conte inourted by Ghe buyer with respect to the imported ma rchandise; 
o any selling commission incurred by the buyer with respect to the imported merchandise; 
Continued 
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issue for determination, thus, is whether quota charges should be 
included as part of the subject merchandise’s transaction value for 
purposes of § 1401a(b). 


Discussion 


The proper basis of appraisal for the instant merchandise is 
transaction value, which is “the price actually paid or payable for 
the merchandise when sold for exportation to the United States” 
plus amounts attributable to items in subparagraphs (A) through 
(E) of § 1401a(bX1). Quota payments are not among the items includ- 
ed within subparagraphs (A) through (E) and plaintiff argues that 
they are, therefore, not part of transaction value as set forth in the 
statute. 19 U.S.C. § 140la(bX1A-E). Defendant claims that it is per- 
missible for Customs to interpret the statute so as to include quota 
charges provided its interpretation is sufficiently reasonable. In this 
regard, defendant invokes the statutory presumption of correctness 
afforded Customs appraisements. See’ 28 U.S.C. § 2639(a\(1). Addi- 
tionally, defendant argues that great ‘weight must be given to prior 
administrative practice involving contemporaneous construction of 
a statute to justify including quota payments to the seller within 
transaction value. Brief for United States, Defendant at 3-8 [herein- 
after “Defendant’s Brief at ——”]. 

It has been the practice of Customs to hold quota charges nondu- 
tiable when the buyer made payments directly to a third party quo- 
ta holder who was unrelated to both the buyer and the seller. How- 
ever, in instances where the quota charges were prepaid by the 
manufacturer, Customs found the payments to be part of the “price 
actually paid or payable” for the merchandise. C.S.D. 81-86 (Sept. 
18, 1980). Consequently, Customs considered all monies paid to the 
foreign seller to be part of the “price actually paid or payable” for 
the imported merchandise irrespective of the status of the quota 
holder. The Court, however, finds no merit in Customs’ prior prac- 
tice; the distinction made has no statutory support. 

In the absence of ambiguity, the plain language of a statute 
prevails unless adhering to the literal construction is manifestly 
contrary to the intent of Congress. Intercontinental Fibres, Inc. v. 
United States, 75 Cust. Ct. 135, C.D. 4617 (1975), aff'd, 64 CCPA 31, 
C.A.D. 1179 (1976); Int’l Expediters, Inc. v. United States, 38 Cust. 
Ct. 230, C.D. 1869 (1957). The Court finds no ambiguity in the stat- 
ute concerning quota. Section 1401a(b\(1) unequivocally states that 
items in subparagraphs (A) through (E) and no others are to in- 
crease the “price actually paid or payable.” The term “price actual- 
See ae (C) the value, apportioned as appropriate, of any assist; 

(D) any royalty or license fee related to the imported merchandise that the buyer is required to 
pay, directly or indirectly, as a condition of the sale of the imported merchandise for exportation to 
the United States; and 

(E) the proceeds of any subsequent resale, disposal, or use of the imported merchandise that ac- 
crue, directly or indirectly, to the seller. 

The price actually paid or payable for imported merchandise shall be increased by the amounts attrib- 
utable to the items (and no others) described in subparagraphs (A) through (E) only to the extent that each 


such amount (i) is not otherwise included within the price actually paid or payable; and (ii) is based on suf- 
ficient information. (Emphasis added.) 
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ly paid or payable” means “the total payment * * * made, or to be 
made, for imported merchandise by the buyer to, or for the benefit 
of, the seller.” Section 1401la(bX4\A) (emphasis added); see also 19 
C.F.R. § 152.103(aX1988). Hence, the payment must meet two re- 
quirements to be dutiable: (1) the payment must be made for the 
imported merchandise, and (2) the payment must be made by the 
buyer to, or for the benefit of, the seller. Here, the payment did not 
meet the first requirement in that it was not made “for imported 
merchandise” but made “for quota” and, therefore, it is not proper- 
ly includable in the dutiable value of the merchandise. 

Defendant further contends that payments made for quota by the 
buyer to the seller are part of the “price actually paid or payable” 
because they are made to or for the benefit of the seller. Defen- 
dant’s Brief at 5. The Court does not find a benefit conferred in 
favor of Bagutta in the instant action. There is no evidence that a 
benefit may have been conferred upon Bagutta through tying in the 
purchase of the merchandise With the purchase of the quota. The 
charges for quota were negotiated, but not as a condition of sale. 
Had the quota charges beeri required as a condition of sale by the 
seller, they would have been includable in “the price actually paid 
or payable for the merchandise.” See H.R. Rep. No. 1346, 96th 
Cong., 2d Sess. 1, 5, reprinted in 1980 U.S. Code Cong. & Admin. 
News 5387, 5390. There being no evidence in the record to the con- 
trary, the Court doés not find the quota payments to be included in 
the price paid or payable for the merchandise. 

Moreover, in the absence of express congressional intent, the 
Court is bound by the conclusion reached in United States v. Getz 
Bros. & Co., 55 CCPA 11, C.A.D. 927 (1967).2 In determining the du- 
tiability of quota charges under “export value,” the Court in Getz 
found that: 


[The quota] charge, * * * was not a part of the per se value of 
the merchandise * * * [and] any charge made by the mill for an 
export quota * * * must be considered an expense | se ? not - 
ae of the value of the merchandise exported * * 

or a quota * * * formed no part of the purchase price of the 
plywood for export, nor did it * * * form any part of the costs, 
c es and expenses incident to placing the merchandise in 
condition packed ready for shipment to the United States. 


55 CCPA at 16-17, 22 (citations omitted). In the instant action, the 
quota charges are ‘also not a part of the per se value of the blouses. 
It was clearly demonstrated that the quota charge represented the 
cost of securing the quota from a third party. Under these circum- 
stances, where the payment for quota is clearly discernible from the 
price of the merchandise, where the quota charge is treated sepa- 
rately on the invoices sent to different parties of the transaction, 

In Getz, the Japanese government t established a quota and licensing system due to an overexpansion of pro- 
duction capacity which drove the price of plywood down. The quota system limited the amount of plywood that 


cia a-cepebeot th the Cilied Daahink has dhagent Mecnay scald tat Ua ebkabanih alan: te enpaciee lead a denote 
for the shipment. 
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and where the quota is purchased for the benefit of the buyer, the 
quota payments cannot be said to comprise part of the “price actu- 
ally paid or payable for the merchandise.” 

Defendant questions the applicability of Getz as it was decided 
under a prior statute which based appraisement of merchandise on 
“export value” instead of “transaction value.” Specifically, defen- 
dant argues that the question in Getz was whether certain quota 
charges formed part of the freely offered price under statutory ex- 
port value, whereas here, the question under the Trade Agreements 
Act of 1979, is whether quota charges paid by the buyer of imported 
merchandise to the seller constitute part of the “price actually paid 
or payable” for the merchandise. 

A prior case is valid precedent if “the language of the earlier stat- 
ute is not significantly different from the quoted provision of the 
current statute.” E.C. McAfee Co. v. United States, 842 F.2d 314, 318 
(Fed. Cir. 1988) (referred to Getz as “a precedential decision of the 
Court of Customs and Patent Appeals’. on a different issue). “While 
transaction value is a different basis of value than export value, the 
practical effects in terms of differences in appraised values appear 
to be minimal, because under [export value], the U.S. Customs Ser- 
vice frequently use[d] the transaction or invoice price to calculate a 
statutory export value.” S. Rep. No. 249, 96th Cong., 1st Sess. 1, 119, 
reprinted in 1980 U.S. Code Cong. & Admin. News 381, 505. Addi- 
tionally, in certain MTN studies which analyzed the consequences 
of transferring to transaction value, “[tJhe valuation technique of 
* * * [transaction value was found to be] very similar in many re- 
spects to that for the current U.S. system [export value], notwith- 
standing the many differences in terminology.” Committee on Fi- 
nance, U.S. Senate, Multilateral Trade Negotiations Studies 6, Part 
2, U.S. Gov’t Printing Office (1979) (prepared to implement the re- 
sults of the Tokyo Round of Multilateral Trade Negotiations) (MTN 
Studies). Under both systems, the starting point is the price of the 
actual transaction which may be adjusted in several respects. Id. 
The Court finds that Getz is applicable to the present action since 
the substance of the provision has not been substantially altered by 
conversion to the transaction method of valuation. See id. at 9-11. 


CoNCLUSION 


The Court finds the decision by Customs not to be a reasonable 
interpretation of the statute. Had Congress intended quota charges 
to be included within transaction value,.it would have so provided 
in subparagraphs (A) through (E). Not having done so, the obvious 
conclusion is that the quota charges are not dutiable. 


3A caveat is in order because the Court agrees with the Customs Service that if these payments had been made 
directly to the seller, without the involvement of a third party or as a condition of sale of the merchandise, there 
would be a serious question as to their nondutiability. 
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